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OPINIONS OF THE ATTORNEY GENERAL

June 16, 1939.
Mr. Paul Raftery
Secretary, Montana Livestock
Commission
The Capitol
Dear Mr. Raftery:
We acknowledge receipt of the following:
"I wish you would give me ypur
opinion on the following questIon.
At the stock yards operated in Billings we require all horses and cattle to be inspected for brands and
ownership prior to their sale. The
following situation has arisen several
times recently especially with reference to the sale of horses brought
to the Billings yards.
"A man will bring in a number
of horses to be sold through the market at Billings. These horses are
inspected for brands and the determination of ownership by our stock
inspector before the sale. A tally is
then furnished by our inspector to
the Billings Livestock Commission
Company indicating whether or not
the titles to the horses in question
have been cleared and instructing
them as to the distribution of the
proceeds from the sale of the horses.
Where a title is clear the horses
have been sold and the proceeds released to the person presenting the
horses for sale. Where the proceeds
from the sale of horses have been
ordered held by our inspector, prior
to the sale, certain sellers have
withdrawn suah horses from the sale
ring prior to their sale and have
taken them out of the Billings stock
yards.
"* * * We are of the opinion that
Section 3327.1 gives our inspector at
Bililngs authority to seize such stock
where title is not clear and either
hold it for proof of ownership or
order it sold immediately. Will you
kindly give me your opinion as to
whether or not our inspectors have
authority to do this."
We are of the opinion that your
conclusion is correct. Sections 3327.1
and 3327.2 are not limited in their operation to instances where livestock
is sold. No person can defeat the
operation of these statutes by the simple device of withdrawing livestock
from sale when he discovers that he

has been caught with stolen property.
This would defeat the express purpose
of the statute for in that event everyone could make an attempt to get by
and failing, back up and try to dispose
of stolen property in some other way.
The state is not so helpless that it
must stand by while this is done.
Opinion No. 80.
Justice Court-J udgment-Re-arrested.
HELD: A person who has been sentenced in justice court to pay a fine
only, must be discharged and he may
not thereafter be re-arrested and compelled to serve time for failure to pay
the fine.
June 16, 1939.
Mr. Walter T. Murphy
County Attorney
Superior, Montana
Dear Mr. Murphy:
You have submitted the question
whether a person, who, upon plea of
guilty in justice court, has been sentenced to pay a fine of $25.00, and
thereafter released. may afterwards,
upon failure or refusal to pay such
fine. be re-arrested and compelled to
serve in prison one day's imprisonment for every two dollars of fine.
We agree with your poinion that this
Question must be answered in the
negative; that there is a distinction between a judgment for payment of a
fine and one for the payment of a fine
and imprisonment, until the fine is
paid, is recognized by Sections 12329,
12340 and 12341, R. C. M., 1935. Section 12340 reads:
"If a judgment of acquittal is
given, or judgment imposing a fine
only, without imprisonment for nonpayment, and the defendant is not
detained for any other legal cause,
he must be discharged as soon as the
judgment is given."

Therefore. if the judgment is for
fine only, the defendant must be discharged as soon as judgment is given
and he may not thereafter be rearrested and required to serve time for
failure to pay such fine as that was
not the judgment of the court according to the docket entry of judgment.
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(State ex reI. Hogdon v. District
Court, 33 Mont. 120; Volume 4, Opinions of the Attorney General, p. 156.)
Opinion No. 81.
State Board of Pharmacy-StoresLicense Fees-StatutesConstruction.
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pounded, dispensed, vended or sold
at retail."
In Section 4 (b) (2) of the act
amending Section 3174, R. C. M., 1935,
the board of pharmacy is given the
power to determine the minimum
equipment necessary in and for a
"pharmacy and drug store" and in
paragraph (5) of said section:

HELD: A person selling from house
to house household or medicinal drugs
or patent or proprietary medicines in
a manufacturer's original packages
must pay a license fee of $3.00, as provided by Section 8 (a), Chapter 175,
Laws of 1939, in order to be permitted
to sell the same even though said person in selling said merchandise may
be using an automobile or other vehicle to store and convey his stock.

"To enter and inspect by its duly
authorized representative at any reasonable times any and all places
where drugs, medicines, chemicals or
poisons are sold, vended, given away,
compounded, dispensed or manufactured. It shall be a misdemeanor
for any person to refuse to permit
or otherwise prevent such representative from entering any such place
and making such inspection." (Emphasis ours.)

June 20, 1939.
Hon. J. A. Riedel
Secretary, Montana State
Board of Pharmacy
Boulder, Montana

We find therefore that the Legislature has used several terms such as
"pharmacy," "drug store," "store,"
"any and all places where drugs * * *
are sold * * *"; that in Section 8 (a)
it did not use the term "drug store,"
which has a well understood and defined meaning but instead used the
word "store," which is "a broad word,
employed in many senses, and variously defined." (60 C. J. 116.)
The act is not a revenue measure
but a regulatory measure enacted in
the exercise of the police power of the
state. The license fee of $3.00 is provided for the purpose of paying the
cost of regulation. Section.8 (a) must
be read with Section 4 (b) (5), in order to determine the intention of the
Legislature. The places which are
regulated are the places which should
pay the license fee. That is the purpose of the fee. The board has the
power to enter and inspect any and
all places where drugs and medicines
are sold.
This certainly is broad
enough to include any kind of a vehicle which carries a stock of merchandise. This being true, the Legislature certainly must have intended
that the word "store" should cover
such vehicles.
We think therefore that the word
"store," as used in Section 8 (a) was
intended by the Legislature to mean
"any and all places where drugs or
medicines are sold." To hold otherwise would make the act inconsistent.
Tn construing a statute the different

Dear Mr. Riedel:
You have requested my Opl\11On on
the question "whether a person, sellin\:{
from house to house the household,
patent or proprietary medicines in the
manufacturers original packages, must
pay a license fee of three dollars as
provided by Section 8-paragraph (a)
of Chapter 175, S. L. of 1939, to be
permitted to sell the same."
The answer to this question depends
upon the meaning of the word "store"
as used in this section. VVe do not
have before us all the facts with reference to the equipment of such person
selling from house to hQuse but we
assume that you refer to persons who
travel in trucks, vans, automobiles or
other vehicles carrying a stock of merchandise. including household and
medicinal drugs. as well as patent or
proprietary medicines.
The term "store" is not defined by
this Act. Section 3170.1 (a) (Section
2) provides:
"The term 'pharmacy' shall mean
a drug store or other established
place regularly registered by the
State Board of Pharmacy, in which
prescriptions, d rug s, medicines,
chemicals, and poisons are com-

