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to pay all the warrants registered
against the hail insurance administrative fund, plus the accrued interest thereon, and shall payout of such
funds on warrants drawn by the
state auditor by order of the state
board of hail insurance. * * *"
Section 193 Id., also provides:

"* * * provided however that
nothing in this act' contained' shall
require an appropriation by the
Legislature for the administering of
any specific trust fund administered
by any state board, commission or
department."
The Twenty-fifth Legislative Assembly, Chapter 337, Laws of 1937,
page 663, made the following appropria tion:
"Board of Hail Insurance. From
Hail Insurance Administrative Fund.
"For salaries fixed by law, three
thousand dollars ($3,000.00);
"For other salaries and expenses,
eight thousand nine hundred fourteen dollars ($8,914.00).
"From Hail Insurance Fund.
"So much thereof as may be necessary to pay all losses and lawful
claims in compliance with Section
361, Revised Codes of Montana,
1935."
We need not here consider whether
the hail insurance fund is a trust fund
so as to come within Section 193, nor
whether under Section 355, the appropriation, if· any, lapsed at the end
of two years (Section 12, Article XII,
Montana Constitution) for the reason
that the Legislature did, by said
House Bill 337, assume to make an appropriation for the expenses of administration of the board of hail insurance. By doing so the Legislature
fixed a limit upon such expenditures.
This the Legislature had the power
to do since the hail insurance act is of
its own creation. The board of hail
insurance therefore may not expend
for administrative purposes beyond
this limit. (Chapter 40, Laws of 1937.)
We think that the state, having undertaken the business of hail insurance,
it became a function of state government and the expense of administration
is one of the ordinary expenses of the

executive department of the state and
that therefore the inclusion of such
appropriation within House Bill 337
was proper and not in violation of
Section 33, Article V of the Montana
Constitution.
Miller Ins. Agency v. Porter et
a1., 93 Mont. 567, 570 et seq., 20 Pac.
(2) 643;
Compare Volume 15, Opinions of
Attorney General, 528.
We call attention, however, to Section 2, Chapter 40, Laws of 1937, under which some relief may be obtained.
Opinion No. 59.
Public Officers-Duties - LiabilitiesCities and Towns-City Engineer
-Water Collector.
HELD: Although a city ordinance
makes it the duty of the city engineer
to collect water revenue, the city having for many years past not required
of the city engineer that he discharge
this function but has appointed a
cashier or collector of water revenue
to collect such revenue, there being a
shortage in water collections made by
such cashier or collector, neither the
city engineer nor his bondsmen are
liable for such shortage on the facts
presented.
May 8, 1939.
Hon. W. A. Brown
State Examiner
The Capitol
Dear Mr. Brown
You have submitted the following:
"Among the city ordinances in
force in the City of Havre is one
identified as No. 255 which designates the City Engineer as Superintendent of Water Works and
makes said City Engineer responsible for the enforcement of said
ordinance and accountaole for all of
the general business transacted by
the Water Department, including
the receipts. A portion of said ordinance has been copied and is attached thereto.
"This ordinance was adopted years
ago and has never been repealed,
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but it seems at least as far back as
1926, and possibly back to 1920, the
City council of Havre has never required the City Engineer to perform
the duties provided for in the ordinance, but' a cashier or collector of
Water Revenue has been employed
under appointment by the Mayor
and approval of the Council and has
handled all of the Water Department business.
"It has now developed that a
. shortage exists in the water collections, and we will appreciate your
opinion as to whether or not it will
be proper for us to charge this shortage against the City Engineer with
the probability of requiring his
bondsmen to make the shortage
good."
On the facts stated, we do not think
there is any principle of law which
would make the city engineer, or his
bondsmen, liable for any shortage resulting from the action of the cashier
or collector of water revenue. Even
assuming that the city engineer was
negligent in discharging the duties
prescribed by ordinance, a conclusion
we are not compelled to reach on the
facts presented, particularly in view
of the action of the mayor and city
council in appointing someone else to
collect the water revenue, such negligence, if it existed, at most might be
grounds for his removal from office.
However this might be, neither the
city engineer or anyone working
under his direction or control, so far
as appears from the statement presented, either collected or appropriated
any water money . .We do not think
that either in law or in equity the city
engineer could be made liable for the
actions of anyone over which he had
no control.
Opinion No. 60
Firemen-Relief AssociationFunds.
HELD: The Fire Department Relief Association cannot amend its bylaws to provide disbursements for the
pension and disability fund other than
is specifically set out by the statute.
2, A member of the Fire Department
Relief Association has no action
against the City by reason of holding
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out of his salary dues for the Fire Relief Association.
May 6, 1939
Hon. John J. Holmes
State Auditor and Ex-Officio Insurance
Commissioner
The Capitol
Dear Mr. Holmes:
The questions submitted in your
letter of April 16, 1939, are the following:
1. Suppose that a fireman, after being with the department and a member of a fire department relief association for several years, resigns or is
discharged, can the association amend
its by-laws so that the said member can
be paid all the moneys that he has
paid into the association's pension and
disability fund, during his membership
in said association?
2. The city in paying the members
of the fire department makes out a warrant in the amount of the salary less
deductions for membership and annual
dues to the fire department relief association, making a separate warrant
direct to the association for such dues.
The question arises as to whether or
not the fireman would have action
against the city on the ground that he
had not been paid his full salary.
My answer to both inquiries is "no,"
and based upon the following reasoning: Referring to Question 1, the State
of Montana, in order to be of material
assistance to the fire departments,
passed an Act under Chapter 71,
Laws of 1907, creating a "disability
fund" for the benefit of firemen disabled in the line of duty. The Act
made provision for the maintaining of
such a fund by a levy of a special tax
upon the assessed valuation of all taxable property within the limits of the
city or town. The Act further provided
that the said fund should not be used
for any purpose whatsoever other than
the relief of firemen of such city or
town, who may be disabled in the line
of duty, etc. The handling of the fund
under the original Act was in the
hands of the City Treaurer. In 1911
the Legislature: under Chapter 129,
amended the saId Act of 1907, by providing for the incorporation of a Fire
Department Relief Association, the said
association to be composed of active
members of the fire department.

