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The three essential ingredients of a
lottery under this statute are: Consideration, distribution of property, and
chance (17 R. C. L. 1222). Plainly all
three elements are present in the situation you have described. The element of chance is present whenever
there is any uncertainty as to the
amount of the return and a scheme
is no less a distribution of property
by chance because the purchaser is
guaranteed full value for his money if
there is a chance that some purchasers
receive a greater return than others.
(7 Encyclopedia of U. S. Sp. Ct. Reports 1701; 38 C. J. 290, Sec. 4.)
Like schemes have been tried in
other states and have been held illegal
under statutes similar to Section 11149.
A wen reasoned case on an almost
identical situation is People v. McPhee, 103 N. W. 174, annotated in 5
Ann. Cas. 835. Other excellent discussions are found in State v. Moren,
51 N. W. 618; Grant v. State, 112 S.
W. 1068. See also State v. Perry, 70
S. E. 387; De Florin v. State, 49 S.
E. 699; La France v. Cullen, 163 N. W.
101; People v. Wassmus, 182 N. W.
66; State v. Welford, 185 N. W. 1017.
On principle and on authority the
scheme described constitutes a lottery
and is prohibited by Section 11150, Revised Codes of Montana, 1935.
Opinion No. 55.
Livestock-Inspection-Removal From
County-Removal From StateStock Previously Inspected.
HELD: It is the duty of the stock
inspectors to inspect livestock and all
persons shipping the same to pay the
fee therefor where livestock is shipped
from one county to another or out of
the state, although such livestock may
have been previously inspected on account of prior shipment to livestock
markets in the state.
April 24, 1939.
Mr. Paul Raftery
Secretary, Livestock Commission
The Capitol
Dear Mr. Raftery:
You have submitted the following:
"Under the provisions of Chapter
85, Laws of 1939, it is necessary for

cattle and horses shipped from one
county to another to be inspected for
brands at point of loading unless
such stock shall be loaded for shipment with any railroad company and
consigned to a point where this department maintains a stock inspector such as the markets at Billings
and Great Falls. This chapter requires that the fee for inspection be
paid by the person for whom the
inspection is made.
"In the case of stock shipped to
the markets at Billings and Great
Falls, they are sold at auction to as
many different purchasers as may be
interested in them and after their
sale they have become mixed with
other cattle sold through the market and are shipped out of the markets at Billings and Great Falls to
other points within the state and also
to points outside the state. For this
reason it is necessary that our inspector in Billings re-inspect these
cattle after they have been, sold in
order that the persons purchasing
them may have a clear claim of title
in the event the stock so purchased
is resold by them at Billings or Great
Falls, or at market points outside
the state where we have inspectors.
"Chapter 85, Laws of 1939, and
136, Laws of 1937, as amended by
Chapter 87, Laws of 1939, require
the inspection of horses and cattle
before shipment and provide the collection of an inspection fee. The
question has been raised as to
whether or not the Livestock Commission. through its inspectors at
markets located within the State of
Montana are authorized by these
laws to charge an inspection fee for
making the second inspection of
stock sold at these markets. This
inspection is necessary and I wish
you would give me your opinion as
to whether or not a fee might be
charged."
In the event that the stock sold
through the market at Billings or
Great Falls, is moved out of the county, Chapter 85, Laws of 1939, amending
Section 3324, requires that such livestock be inspected before removal from
the county, unless it comes within the
proviso of said section. This section
provides that it shall be the duty of
the persons, associations or corpora-
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tions removing or taking livestock
from one county to another to cause
the same to be inspected at the point
of loading. Sections 3326.1, as amended by Chapter 133, Laws of 1937 provides that the inspection fee sh~ll be
paid by the person for whom the inspecti~n is made, that is, the person
removing or taking such livestock
from one county to another. On such
f~cts it is my opinion that an inspection should be made and an inspection fee may be charged.
In case such livestock is removed
from the state, Chapter 136, Laws of
1937, would apply. Section 3321 as
amended by this chapter, makes it'the
duty of all persons removing or taking
from the state such livestock to cause
the same to be inspected. Section 3 of
said chapter, known as Section 3322.1,
~xes t~e fee the officer making such
inspectIOn may charge therefor.
We do not think it makes any difference that the stock has been previously inspected for someone else on
account of a prior shipment. The
statute does not make any exception
~or suc.h cases. .The statute requires
inspection whenever stock is shipped
from one county to another, or out of
!he. state, with certain exceptions, and
It I.S the duty of the stock inspector
to Inspect such stock and of the shipper to pay the inspection fee. Furthern;ore,. it would appt;ar that such inspectIon IS necessary In order to protect
the livestock interests in the state.
Opinion No. 56.
Schools and School Districts-Junior
Colleges-High Schools-Counties.
HELD:
1. Elections for the establishment of a junior college in high
school districts, must be held as provided by Sections 1224.10-1224.15.
2. Such elections in a county high
school district are governed by Sections 1262.12-1262.13.
April 29th, 1939.
1. W. Choate, Esq.
County Attorney
County of Custer
Miles City, Montana
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My Dear Mr. Choate:
The Board of Trustees of Custer
County High School is desirous of establing a Junior College in accordance
with the provisions of Chapter 158 of
the Laws of 1939. You have requested
an opinion as to the application of that
'part of Section 4 of said Chapter 158
of the Laws of 1939 that declares that
elections held under the terms of the
act, "shall be called, noticed. held,
canvassed and returned in the manner
provided by law for the submission in
such county or school district of the
question of a bond issue for the purpose of building, enlarging, altering or
acquiring by purchase a school house
and the purchase of necessary lands
therefor."
Section 1224.1, Revised Codes of
Montana, 1935, authorized the board
of trustees of any school district to
issue and negotiate bonds on the credit
of the school district:

"* * *

(a) For the purpose of
altering, repairIng or acqumng by purchase one or
more school houses in said district·
furnishing and equipping the sam~
and purchasing the necessary lands
therefor."
~uilding, e~l~rging,

. T.he language of this Section is very
SImIlar to that quoted from Section 4
of Chapter 158 of the Laws of 1939
and apparently is the statute referred
to therein. The procedure for the conduct. of the election is prescribed by
SectIOns 1224.10-1224.15, Revised Codes
of Montana. 1935. Provision is made
in Section 1224.10 for the appoinment
of "three electors of the district who
are qualified to vote at such election
to act as judges of election" and for a
notice of election which "shall designate some certain school house in said
district" which seems to indicate that
but one place of election is to be designated. Yet another provision of the
same section relating to posting of the
notice of election declares "in incorporated cities and towns at least one
notice must be posted at each voting
place designated for such election" so
t~~t it is evident that, in incorporated
clttes and towns at least, the Legislature contemplated more than one
voting place and inferentially judges
would be selected for each voting
place.

