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been paid, -the hail insurance has 
either been' segregated or disregard­
ed. The original assessment rolls 
show these cliarges for hail insur­
ance correctly entered and for some 
unknown reason collection has never 
been pushed. No certificate of tax 
sale has ever been issued including 
the hail insurance. 

"We would like to know if the 
county treasurers may proceed with 
the collection of these accounts now 
and if so, how they would be han­
dled." 

No particular facts are stated and 
therefore our answer must be general 
in nature. A tax for hail insurance is 
levied on lands and becomes a lien on 
the lands against which they are levied, 
as are other property taxes. Section 
351, R. C. M., 1935 provides: 

"* * * Such tax levies respectively 
shall be chargeable to the lands of 
each taxpayer who shall elect to be­
come subject to this act and shall 
be extended on the tax roll and col­
lected by the officers charged with 
such duties in the manner and form 
as are other property taxes and if 
not paid shall be a lien on the lands 
against which the same are levied 
as are other property taxes. * * *" 
The county treasurer in each county 

is required to collect such liens in the 
same manner as other property taxes 
are collected. Section 354 Id., states: 

"The county treasurer in each 
county in the state shall collect all 
levies made under this act in the 
same manner as other property taxes 
are collected * * *." 
We see no reason why county treas­

urers should not make such corrections 
in their records as may be necessary 
and to proceed with the collection of 
such taxes, as other taxes. The prop­
erty subject to such liens may still be 
sold, if necessary, in order to obtain 
collection. We think the matter should 
be treated the same as the collection 
of other taxes. See Volume II, Opin­
ions of Attorney General, 158. 

Opinion No. 54. 

Lotteries-Suit Clubs-Gambling. 
HELD: 1. "Suit Clubs, under the 

facts given come within the definition 

of lottery under Section 11149, Revised 
Codes of Montana, 1935. 

Mr. John M. Lexcen 
County Attorney 
Sidney, Montana 

Dear Sir: 

April 21, 1939. 

You have requested an opinion upon 
the following set of facts: 

"One of the merchants in this 
town has started a suit club along 
the following lines: A person joins 
the suit club and pays into the club 
$1.00 per week, for a period of thirty 
weeks. Once a week for the thirty 
weeks, a drawing is made, and the 
member whose number is drawn re­
ceives a suit of the value of $30.00, 
or merchandise in the equivalent of 
$30.00, as he may select. If he is 
the lucky person on the first draw­
ing, $1.00 is all he pays into the 
club, and he receives for that $1.00 
a suit or merchandise of the value 
of $30.00; and so on up until the 
thirty weeks are completed. 

"A member may withdraw at any 
time within the thirty weeks, and at 
that time receives merchandise of 
any kind to the value of the money 
deposited, or his money back, if he 
so wishes. 

"At the end of the thirty weeks, 
all those members whose numbers 
have not been drawn throughout the 
period of thirty weeks can then se­
lect a suit or merchandise of the 
value of $30.00." 

The question is whether or not this 
is a lottery. 

A lottery is defined by Section 11149. 
Revised Codes of Montana, 1935, as: 

"Any scheme for the disposal or 
distribution of property by chance. 
among persons who have paiQ or 
promised to pay any valuable con­
sideration for the chance of obtain­
ing such property or a portion of it, 
or for any share or interest in such 
property, upon any agreement, un­
derstanding or expectation that it is 
to be distributed or disposed of by 
lot or chance, whether called a lot­
tery, raffle, or gift enterprise, or by 
whatever name the same may be 
known." 
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The three essential ingredients of a 
lottery under this statute are: Con­
sideration, distribution of property, and 
chance (17 R. C. L. 1222). Plainly all 
three elements are present in the sit­
uation you have described. The ele­
ment of chance is present whenever 
there is any uncertainty as to the 
amount of the return and a scheme 
is no less a distribution of property 
by chance because the purchaser is 
guaranteed full value for his money if 
there is a chance that some purchasers 
receive a greater return than others. 
(7 Encyclopedia of U. S. Sp. Ct. Re­
ports 1701; 38 C. J. 290, Sec. 4.) 

Like schemes have been tried in 
other states and have been held illegal 
under statutes similar to Section 11149. 
A wen reasoned case on an almost 
identical situation is People v. Mc­
Phee, 103 N. W. 174, annotated in 5 
Ann. Cas. 835. Other excellent dis­
cussions are found in State v. Moren, 
51 N. W. 618; Grant v. State, 112 S. 
W. 1068. See also State v. Perry, 70 
S. E. 387; De Florin v. State, 49 S. 
E. 699; La France v. Cullen, 163 N. W. 
101; People v. Wassmus, 182 N. W. 
66; State v. Welford, 185 N. W. 1017. 

On principle and on authority the 
scheme described constitutes a lottery 
and is prohibited by Section 11150, Re­
vised Codes of Montana, 1935. 

Opinion No. 55. 

Livestock-Inspection-Removal From 
County-Removal From State­

Stock Previously Inspected. 

HELD: It is the duty of the stock 
inspectors to inspect livestock and all 
persons shipping the same to pay the 
fee therefor where livestock is shipped 
from one county to another or out of 
the state, although such livestock may 
have been previously inspected on ac­
count of prior shipment to livestock 
markets in the state. 

April 24, 1939. 
Mr. Paul Raftery 
Secretary, Livestock Commission 
The Capitol 

Dear Mr. Raftery: 

You have submitted the following: 

"Under the provisions of Chapter 
85, Laws of 1939, it is necessary for 

cattle and horses shipped from one 
county to another to be inspected for 
brands at point of loading unless 
such stock shall be loaded for ship­
ment with any railroad company and 
consigned to a point where this de­
partment maintains a stock inspec­
tor such as the markets at Billings 
and Great Falls. This chapter re­
quires that the fee for inspection be 
paid by the person for whom the 
inspection is made. 

"In the case of stock shipped to 
the markets at Billings and Great 
Falls, they are sold at auction to as 
many different purchasers as may be 
interested in them and after their 
sale they have become mixed with 
other cattle sold through the mar­
ket and are shipped out of the mar­
kets at Billings and Great Falls to 
other points within the state and also 
to points outside the state. For this 
reason it is necessary that our in­
spector in Billings re-inspect these 
cattle after they have been, sold in 
order that the persons purchasing 
them may have a clear claim of title 
in the event the stock so purchased 
is resold by them at Billings or Great 
Falls, or at market points outside 
the state where we have inspectors. 

"Chapter 85, Laws of 1939, and 
136, Laws of 1937, as amended by 
Chapter 87, Laws of 1939, require 
the inspection of horses and cattle 
before shipment and provide the col­
lection of an inspection fee. The 
question has been raised as to 
whether or not the Livestock Com­
mission. through its inspectors at 
markets located within the State of 
Montana are authorized by these 
laws to charge an inspection fee for 
making the second inspection of 
stock sold at these markets. This 
inspection is necessary and I wish 
you would give me your opinion as 
to whether or not a fee might be 
charged." 

In the event that the stock sold 
through the market at Billings or 
Great Falls, is moved out of the coun­
ty, Chapter 85, Laws of 1939, amending 
Section 3324, requires that such live­
stock be inspected before removal from 
the county, unless it comes within the 
proviso of said section. This section 
provides that it shall be the duty of 
the persons, associations or corpora-
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