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and valid enactments as safety regula­
tions. (Garfield Trucking Inc., v. Hoff­
man, 177 A. 882; Halverson v. E11s­
berg, 277 N. W. 535; Rosenblum v. 
Griffin, 197 A. 701.) The revocation 
or suspension is mandatory and effec­
tive until compliance with the act is 
proved and a statute authorizing such 
revocation and compliance does not 
take property without due process of 
law and is within the legislative power. 
(Keck v. Superior Court, supra; La­
Plante v. State Board of Public Roads, 
131 A. 641; People v. Hartnett, 224 N. 
Y. S. 97.) Nor can it be contended 
the licensee was denied a hearing; he 
is deemed to have had his day in court 
at the time of his trial and conviction, 
(State v. Livermore, 144 A. 867). Nor 
is there an improper delegation of 
judicial power to the registrar of motor 
vehicles because his actions are merely 
ministerial and he is merely invested 
with the power to ascertain the facts 
and conditions to which the statutory 
principles apply, (Thompson v. Smith, 
154 S. E. 579; Tryon v. Willbank, 255 
N. Y. 27). 

Opinion No. 47. 

Purchasing Agent-Board of Exam­
iners, Authority of. 

HELD: The State Purchasing 
Agent is without authority to disap­
prove a requisition presented by a state 
institution, board or commission. 

A requisition presented by a state 
institution, board or commission may 
be disapproved only by the State 
Board of Examiners. 

April 15, 1939. 

Mr. I. S. McQuitty 
State Purchasing Agent 
Helena, Montana 

My Dear Mr. McQuitty: 

You have submitted for my opInIOn 
the question as to whether the state 
purchasing agent has the authority to 
disapprove a requisition presented by 
a state institution, board, or commis­
sion. 

Under the provisions of Section 287, 
R. C. M., 1935, the state purchasing 
agent has authority to enter into a 
contract or make a purchase upon a 

requisition ap·proved by the proper in­
stitution, department, board, or com­
mission. However, no purchase could 
be made of furniture, fixtures, ap­
paratus, or equipment until the requi­
sition had been submitted to the State 
Board of Examiners and an order 
made by such board authorizing the 
same. Under the provisions of Section 
287, as amended by Chapter 51, L. 
1939, the purchasing agent can enter 
into a contract or make a purchase 
upon a requisition presented by the 
proper institution, department, board, 
or commission, and subject to the same 
exception as was provided for in Sec­
fion 287. Such requisition "must be 
approved by the state purchasing 
agent." In other words, the approval 
of said requisition by said official is 
mandatory. He cannot disapprove of 
the same unless disapproved by the 
board of examiners, and if disapproved 
by said board the disapproval by the 
purchasing agent is an idle and un­
necessary act. (Section 8761; Le Claire 
v. School District, 74 Mont. 385.) The 
act of the purchasing agent in ap­
proving the requisition is a ministerial 
duty and mere formality and serves no 
purpose other than to give public no­
tice of his authority to make the pur­
chase or enter into the contract. If 
the purchasing agent would refuse to 
perform the plain mandate of the 
statute and affix his signature of ap­
proval upon the requisition, then upon 
the board's approval and authorization 
the same would be deemed approved 
as required by Chapter 51, supra, un­
der the statutory rule which provides, 
"That which ought to have been done 
is to be regarded as done." (Section 
8758; Whorley v. Patton, et a!., 90 
Mont. 461.) For instance, the clerk 
of the district court must perform cer­
tain duties such as to transfer and file 
pleadings, (Sections 9100, 9106). Such 
duties are mandatory, yet no one would 
contend that the clerk acts in other 
than a ministerial capacity. 

The purchasing agent's authority 
and discretion are confined to the, 
"purchase," that is, mostly determining 
the price, quality, service, advertising, 
and similar matters. The necessity, or 
policy, circumscribed by the appropria­
tion, is left to the determination of 
the department, board, or institution, 
or to the board of examiners, with 
veto powers vested exclusively in said 
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board. (Section 20, Article VII, of the 
Constitution; Chapter 25, Vol. 1,R. C. 
M., 1935; State v. Brannon, et aI., 86 
Mont. 200.) 

Opinion No. 48. 

Public Welfare-Aid to Dependent 
Children-Residence. 

HELD: 1. In determining residence 
under the provisions of Subsection (c), 
Section III, Part IV, Chapter 82, 
Laws, 1937, the specific fact of each 
case must be considered. 

2. The term "immediately preced­
ing" as used in Subsection (c) has an 
elastic rather than a precise meaning. 

April 18, 1939. 

Mr. Frederic R. Veeder 
Director of Public Assistance 
State Department of Public Welfare 
Helena, Montana 

Dear Sir: 

You have requested an opinion as to 
the legal meaning of the residence re­
quirement for Aid to Needy Depend­
ent Children as defined in Subsection 
(c), Section III, Part IV, Chapter 82 
of the 1937 Session Laws, and give the 
following specific fact case. 

A child who was born in the state 
and lived here for three years moved 
with its parent to the State of Califor­
nia for a period of five months, at the 
end of which time returned to this 
state. The question arises as to the 
meaning of the phrase "has resided in 
the state for one year immediately 
preceding the application * * *" 

Our Supreme Court had a similar 
phrase under consideration in the case 
of Putman v. Putman, reported in 
86 Mont. 135, 282 Pac. 859. In that 
case the phrase was in regard to Sec­
tion 5738, Revised Codes of Montana, 
1935, which provided that in a divorce 
case on the grounds of cruelty the acts 
of cruelty must have "existed and per­
sisted in for a period of one year im­
mediately before the commencement 
of the action for divorce." The court 
had the following to say in interpret­
ing this phrase: 

"* * * The lawmakers were not 
content to say 'existing and persisted 
in for a period of one year before 
the commencement of the action,' 
but said 'immediately before.' The 
word 'immediately' has been vari­
ously defined by the courts. See 31 
C. J. 247-250; Words and Phrases, 
First, Second, and Third Series; 
State ex rei Johnson v. Case, 14 
Mont. 520, 37 P. 95. It has or has 
not a precise meaning according to 
its grammatical or other connections. 
As used in the statute, supra, where 
it relates to time, it has an elastic 
rather than a precise meaning. Tak­
ing the liberal view, it means, when 
referring to the doing of an act, as 
soon as the act can with reasonable 
diligence be performed (State v. 
Bonsfield, 24 Neb. 517, 39 N. W. 
427), with due diligence under the 
circumstances of the particular case, 
and without unnecessary or unrea­
sonable delay (Remington v. Fidelity 
& Deposit Co. 27 Wash. 429, 67 P. 
989), within a reasonable time, with 
due diligence, under the circum­
stances of the particular case, and 
without unnecessary delay (Ex parte 
Menner (Ok!. Cr. App) 250 P. 541; 
Words and Phrases, Third Series, 
Vol. 4, p. 65). Viewing the word in 
the phrase, 'immediately before the 
commencement of the action for di­
vorce,' the statute evidently means 
that the action must be commenced 
within a reasonable time, under the 
attending circumstances, and with­
out unnecessary delay, after the right 
of action accrues and while it is still 
existing." 

It would seem, therefore, that such 
a phrase must be considered in the 
light of the specific facts in each case. 
Under Part IV, it is the status of the 
child which determines eligibility, but 
subsection (c) provides two conditions, 
namely, (1) when the child has resided 
in the state for one year immediately 
preceding the application, and (2) 
when the child was born within the 
state within one year immediately pre­
ceding the application if the mother 
has resided in the state for one year 
immediately preceding the birth of the 
child. 

It is apparent from these provisions 
that it was the intention of the Legis­
lature that only bona fide residents of 

cu1046
Text Box

cu1046
Text Box




