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8th day of August, 1925, and have
not used said name since said date;
that even though the said Florence
Hotel was incorporated as a corporation, the Missoula Real Estate Association continued to use the name
"Florence Hotel" and at no time
ceased to use this name; that the said
association is at present using the
name and has at all times used this
name since 1888. The president of said
association, in an affidavit attached to
the notice of application, states that
the Missoula Real Estate Association
is the exclusive owner of the above described trade mark or name "Florence
Hotel" and claims the same as a trade
mark to be used in the ordinary course
of its business.
Under date of December 1, 1936,
this office advised you in Opinion No.
2, Volume 17, Opinions of the Attorney General, as follows:
"The 'applicant secures only prima
facie right to the trade-name. His
right to the trade-name must be
based upon a property right to the
name by reason of appropriation,
user, exclusive right to user, and
such other necessary requisites and
characteristics as are required by
law. The applicant is not benefited
to the exclusion of another claimant
in a case where a purported tradename is recorded, nor is such other
claimant foreclosed from his legal
remedy, any more or to any greater
extent than if the applicant should
attempt to appropriate the trade
name and use it without the formality of recording. The true owner, if there be one, must still prove
ownership. 'Registration of a mark
wrongfully procured under a state
statute may, in proper proceedings,
be cancelled or annulled.' (63 C. J.
471.)
"Your office is an administrative
office. Your duties in relation to recording trade-marks and names are
purely ministerial. You are not rtquired to determine. when a trademark or trade-name is tendered to
you for recording, whether or not it
is a mark or name in which the applicant may secure exclusive property rights."
On these facts and principles, smce
there has been no like trade mark or
name recorded in your office, and since

the notice seems to meet the requirements of the statute, and since the applicant by having the trade mark or
name recorded secures thereby only a
prima facie right to the trade name
and does not secure exclusive property
rights thereby, which cannot be challenged by other parties who may claim
the right thereto, it is our opinion that
you should accept and record the same.
The trade mark or name appears to be
one which may be recorded in accordance with the views of this office
heretofore expressed in our opinion
above referred to. See also Opinions
No. 339 and 342 (Id.).
Opinion No. 46.
Motor Vehicle Act-Penalties for
Violations--Constitution.
HELD: 1. There is no irreconcilable conflict between the provisions of
Sections 1741.8, R. C. M., 1935, as
amended by Chapter 182, Laws 1937,
and Section 2 of Chapter 129, Laws,
1937.
2. The provisions of Chapter 129,
Laws, 1937. are automatic and mandatory, while the provisions of Section
1741.8 as amended are discretionary.
3. Neither Section 1741.8, R. C. M.,
1935, nor Chapter 129, Laws, 1937, is
unconstitutional.
April 14, 1939.
Mr. Ernest E. Fenton
County Attorney
Hysham, Montana
Dear Sir:
You have submitted the following
questions for opinion:
1. "Is there an irreconcilable conflict between the provisions of Section 6, Chapter 182. Laws of 1937,
and Section 2, Chapter 129, Laws of
1937?"
Section 6, Chapter 182, Laws of
1937, amends Section 1741.8, Revised
Codes of Montana. 1935. relating to
penalties imposed for violation of various provisions of the Highway Patrol
Act. As amended, that section prescribes the penalties for (1) all offenses other than driving in a reckless
manner or while intoxicated, (2) for
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driving in a reckless manner, and (3)
for driving while intoxicated. and continues:
"In addition to the above mentioned penalties. upon conviction of
a motor vehicle driver of any of the
above mentioned offenses. it shall be
at the discretion of the highway
patrol board. justice of the peace.
or district court judge to order the
offender to refrain from operating a
motor vehicle for a stated period of
time. >0< >0< * * In the event of such
order to refrain from driving, an appeal may be had to any court of
competent jurisdiction for a review
of the order."
Under this section, the suspension
of the license is within the discretion
of the named officials whenever they
deem it justified.
Section 2, Chapter 129, Laws of 1937,
is in part:
"The motor vehicle operator's
and lor chauffeur's license and all of
the registration certificates of any
person who shall by a final order or
judgment have been convicted of or
shall have pleaded guilty to or shall
have forfeited any bond or collateral
deposited to secure the appearance
for trial of the defendant (where
such forfeiture shall not have been
vacated) for any of the following offenses hereafter committed. to-wit:
"Operating a motor vehicle while
under the influence of intoxicating
liquor or narcotic drugs in violation
of Section 1746.1 of the Revised
Codes of the State of Montana of
1935; * * * * shall be suspended
forthwith without notice or hearing
by the registrar of motor vehicles
or other officer in charge of the issuance of motor vehicle operator's
andlor chauffeur's licenses and registration
certificates,
hereinafter
called the registrar. and shall remain so suspended and shall not at
any time thereafter be renewed. nor
shall any such license be thereafter
issued to him or any motor vehicle
be thereafter registered in his name
until he shall have given proof of his
ability to respond in damages for
any liability thereafter incurred, resulting from the ownership, maintenance. use or operation thereafter
of a motor vehicle. * * *"
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It is apparent that Section 1741.8
as amended provides one of the penalties that may be imposed for violation of the law, while the operation of
Chapter 129. Laws of 1937, is automatic and mandatory and the operator's license and certificate of registration are suspended until the operator
has satisfied the requirements of the
statute. If the court under authority
of Section 1741.8 as amended ordered
the suspension of an operator's license
as a part of the penalty for violation
of Section 1741.7, the suspension would
be effective whether the convicted person had given satisfactory evidence of
his financial responsibility or not. But
Chapter 129 would also be applicable if
he was not able to satisfy the requirements of that statute.
There is no
conflict between the two acts and both
are to be applied and enforced within
their individual sphere.
2. "Do the provisions of these acts
violate the Constitution of the State
of Montana or of the United
States?"
The police power of the state permits the regulation of the use of its
highways, (State ex rei Clarette v.
District Court, 107 Mont. 489, 86 Pac.
2d., 750), and the licensing of motor
vehicles and operators thereon, and the
power to license operators imparts the
power to withhold or revoke the license on noncompliance with prescribed conditions. (1 Blashfield Cyc.
of Automobile Law 392.) The Legislature may provide for the suspension
of licenses whenever there is good
cause to believe that the licensee's use
of a motor vehicle will be a detriment
to the public safety, welfare, or morals.
(Glass v. State Board of Public Roads
115 A. 244.) And the conviction of a
person for operating a motor vehicle
in a reckless manner or while intoxicated or under the influence of intoxicating liquor gives good cause for
such suspension. (Keck v. Superior
Court, 293 Pac. 128; People v. Cohen
217 N. Y. S. 726; Commonwealth v.
Finch 186 A. 65; Emmertson v. Tax
Commission 72 Pac. (2d) 467.)
Such statutes as Chapter 129 have
been enacted in more than twenty
states of the United States and have
uniformly been held to be constitutional under the due process and equal
protection clauses of the Constitution
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and valid enactments as safety regulations. (Garfield Trucking Inc., v. Hoffman, 177 A. 882; Halverson v. E11sberg, 277 N. W. 535; Rosenblum v.
Griffin, 197 A. 701.) The revocation
or suspension is mandatory and effective until compliance with the act is
proved and a statute authorizing such
revocation and compliance does not
take property without due process of
law and is within the legislative power.
(Keck v. Superior Court, supra; LaPlante v. State Board of Public Roads,
131 A. 641; People v. Hartnett, 224 N.
Y. S. 97.) Nor can it be contended
the licensee was denied a hearing; he
is deemed to have had his day in court
at the time of his trial and conviction,
(State v. Livermore, 144 A. 867). Nor
is there an improper delegation of
judicial power to the registrar of motor
vehicles because his actions are merely
ministerial and he is merely invested
with the power to ascertain the facts
and conditions to which the statutory
principles apply, (Thompson v. Smith,
154 S. E. 579; Tryon v. Willbank, 255
N. Y. 27).
Opinion No. 47.
Purchasing Agent-Board of Examiners, Authority of.
HELD:
The State Purchasing
Agent is without authority to disapprove a requisition presented by a state
institution, board or commission.
A requisition presented by a state
institution, board or commission may
be disapproved only by the State
Board of Examiners.
April 15, 1939.
Mr. I. S. McQuitty
State Purchasing Agent
Helena, Montana
My Dear Mr. McQuitty:
You have submitted for my opInIOn
the question as to whether the state
purchasing agent has the authority to
disapprove a requisition presented by
a state institution, board, or commission.
Under the provisions of Section 287,
R. C. M., 1935, the state purchasing
agent has authority to enter into a
contract or make a purchase upon a

requisition ap·proved by the proper institution, department, board, or commission. However, no purchase could
be made of furniture, fixtures, apparatus, or equipment until the requisition had been submitted to the State
Board of Examiners and an order
made by such board authorizing the
same. Under the provisions of Section
287, as amended by Chapter 51, L.
1939, the purchasing agent can enter
into a contract or make a purchase
upon a requisition presented by the
proper institution, department, board,
or commission, and subject to the same
exception as was provided for in Secfion 287. Such requisition "must be
approved by the state purchasing
agent." In other words, the approval
of said requisition by said official is
mandatory. He cannot disapprove of
the same unless disapproved by the
board of examiners, and if disapproved
by said board the disapproval by the
purchasing agent is an idle and unnecessary act. (Section 8761; Le Claire
v. School District, 74 Mont. 385.) The
act of the purchasing agent in approving the requisition is a ministerial
duty and mere formality and serves no
purpose other than to give public notice of his authority to make the purchase or enter into the contract. If
the purchasing agent would refuse to
perform the plain mandate of the
statute and affix his signature of approval upon the requisition, then upon
the board's approval and authorization
the same would be deemed approved
as required by Chapter 51, supra, under the statutory rule which provides,
"That which ought to have been done
is to be regarded as done." (Section
8758; Whorley v. Patton, et a!., 90
Mont. 461.) For instance, the clerk
of the district court must perform certain duties such as to transfer and file
pleadings, (Sections 9100, 9106). Such
duties are mandatory, yet no one would
contend that the clerk acts in other
than a ministerial capacity.
The purchasing agent's authority
and discretion are confined to the,
"purchase," that is, mostly determining
the price, quality, service, advertising,
and similar matters. The necessity, or
policy, circumscribed by the appropriation, is left to the determination of
the department, board, or institution,
or to the board of examiners, with
veto powers vested exclusively in said

