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eligible to serve. On November 8, 1938,
Section 5, of Article XVI of the Constitution of Montana was amended by
a vote of the people so that now the
part of that section relating to county
treas urers reads as follows:
"There shall be elected in each
county the following county officers
who shall possess the qualifications
for suffrage prescribed by Section
2 of Article IX of this Constitution
and such other qualifications as may
be prescribed by law:
"* * * one treasurer, who shall be
collector of taxes, provided, that the
county treasurer shall not be eligible
to his office for the succeeding term.
* * * Persons elected to the different
offices named in this section shall
hold their respective offices for the
term of four (4) years, and until
their successors are elected and
qualified." (Chapter 93, Laws of
1937.)
The difference in these two sections
is instantly apparent. Section 5 of
Article XVI formerly read "that no
person shall hold the office of county
treasurer for more than two terms."
The provision now is "that the county
treasurer shall not be eligible to his
office for the succeeding term."
The Montana Supreme Court in construing this amendment declared, "that
on and after the 8th day of November,
1938, there was but one term of office
provided for the county officers referred to in the amendment to the
Constitution then adopted, and that the
four-year term immediately became effective and the two-year term ceased
to exist at that time." (State ex rei
O'Connell v. Duncan, 107 Mont. 141.
Decided March 21, 1939.)
The county treasurer of any county
in Montana who has served but one
term was eligible to become a candidate for re-election for another term
in 1938. On November 8, 1938, the
"two-year term for county officers
ceased to exist." (State ex rei O'Connel v. Duncan, supra.) Any coullty.officer enumerated in Section 5, Article
XVI of the Montana Constitution, as
amended by Chapter 93, Laws of 1937,
was elected to a four-year term. The
office of county treasurer is one of
those listed. Therefore, the term to
which the county treasurer was elected
was a four-year term beginning the
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first Monday in March, 1939, and ending
the first Monday in March, 1943. By the
provisions of Section 5, Article XVI,
as amended, no county treasurer is
eligible for re-election to the succeeding term. The net result is that all
county treasurers, whether candidates
for their first or second terms, elected
at the general election November 8,
1938, were elected to a four-year term
of office and all are ineligible for reelection to the succeeding term.
Opinion No. 45.
Trade Marks and Names-Florence
Hotel.
HELD: A corporation claiming to
be the owner of a trade mark or name
known as the Florence Hotel may record the same in the office of the Secretary of State, although there is a
Montana corporation of the same
name, since there is no other like trade
mark or name recorded.
By recording a trade mark or name
the applicant secures only a prima
facie right and not an exclusive property right in the trade mark or name.
April 10, 1939.
Hon. Sam W. Mitchell
Secretary of State
The Capitol
Dear Mr. Mitchell:
You have asked my opInIOn on the
question whether you should accept for
registration by the Missoula Real Estate Association, a corporation, the
name of "Florence Hotel" as a trade
mark or name, there being now in
existence a
Montana corporation
known as "Florence Hotel Company."
The Missoula Real Estate Association, in its verified notice of adoption
of trade mark tendered for filing with
the Secretary of State, asserts that it
has owned a certain property in Missoula, Montana, known as the "Florence Hotel" since 1888, and that at all
times since said date the association
has used said name; that on January
20, 1916, certain parties filed articles
of incorporation, using the name of
"Florence Hotel" as a corporation and
that said incorporators of said company and their successors and assigns
ceased to do business on or about the
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8th day of August, 1925, and have
not used said name since said date;
that even though the said Florence
Hotel was incorporated as a corporation, the Missoula Real Estate Association continued to use the name
"Florence Hotel" and at no time
ceased to use this name; that the said
association is at present using the
name and has at all times used this
name since 1888. The president of said
association, in an affidavit attached to
the notice of application, states that
the Missoula Real Estate Association
is the exclusive owner of the above described trade mark or name "Florence
Hotel" and claims the same as a trade
mark to be used in the ordinary course
of its business.
Under date of December 1, 1936,
this office advised you in Opinion No.
2, Volume 17, Opinions of the Attorney General, as follows:
"The 'applicant secures only prima
facie right to the trade-name. His
right to the trade-name must be
based upon a property right to the
name by reason of appropriation,
user, exclusive right to user, and
such other necessary requisites and
characteristics as are required by
law. The applicant is not benefited
to the exclusion of another claimant
in a case where a purported tradename is recorded, nor is such other
claimant foreclosed from his legal
remedy, any more or to any greater
extent than if the applicant should
attempt to appropriate the trade
name and use it without the formality of recording. The true owner, if there be one, must still prove
ownership. 'Registration of a mark
wrongfully procured under a state
statute may, in proper proceedings,
be cancelled or annulled.' (63 C. J.
471.)
"Your office is an administrative
office. Your duties in relation to recording trade-marks and names are
purely ministerial. You are not rtquired to determine. when a trademark or trade-name is tendered to
you for recording, whether or not it
is a mark or name in which the applicant may secure exclusive property rights."
On these facts and principles, smce
there has been no like trade mark or
name recorded in your office, and since

the notice seems to meet the requirements of the statute, and since the applicant by having the trade mark or
name recorded secures thereby only a
prima facie right to the trade name
and does not secure exclusive property
rights thereby, which cannot be challenged by other parties who may claim
the right thereto, it is our opinion that
you should accept and record the same.
The trade mark or name appears to be
one which may be recorded in accordance with the views of this office
heretofore expressed in our opinion
above referred to. See also Opinions
No. 339 and 342 (Id.).
Opinion No. 46.
Motor Vehicle Act-Penalties for
Violations--Constitution.
HELD: 1. There is no irreconcilable conflict between the provisions of
Sections 1741.8, R. C. M., 1935, as
amended by Chapter 182, Laws 1937,
and Section 2 of Chapter 129, Laws,
1937.
2. The provisions of Chapter 129,
Laws, 1937. are automatic and mandatory, while the provisions of Section
1741.8 as amended are discretionary.
3. Neither Section 1741.8, R. C. M.,
1935, nor Chapter 129, Laws, 1937, is
unconstitutional.
April 14, 1939.
Mr. Ernest E. Fenton
County Attorney
Hysham, Montana
Dear Sir:
You have submitted the following
questions for opinion:
1. "Is there an irreconcilable conflict between the provisions of Section 6, Chapter 182. Laws of 1937,
and Section 2, Chapter 129, Laws of
1937?"
Section 6, Chapter 182, Laws of
1937, amends Section 1741.8, Revised
Codes of Montana. 1935. relating to
penalties imposed for violation of various provisions of the Highway Patrol
Act. As amended, that section prescribes the penalties for (1) all offenses other than driving in a reckless
manner or while intoxicated, (2) for

