
42 OPINIONS OF THE ATTORNEY GENERAL 

Chapter 94, L. 1939, approved March 
I, 1939, acted to validate such tax 
deeds. This act did not declare ap
plications for tax deeds which con
tained the original tax, penalty and 
interest as correct. It had the effect 
of declaring valid that which was in
valid. It established the regularity and 
validity of the tax deed proceedings 
regardless of the correctness of the 
amount which may have been stated 
therein. Chapter 94 authorized the 
county treasurer to issue tax deeds 
subsequent to February 7, 1939, upon 
application, containing penalty and in
terest made prior thereto. Although 
the county treasurer may have issued 
tax deeds to the county based upon the 
incorrect amount, his records should 
be, if necessary, corrected to conform 
to the actual facts and show in the 
sale of the property the amount of the 
original tax without penalty and inter
est. While Section 2233 refers to the 
payment of the full amount of the 
original tax, penalty and interest, it ac
tually contemplates that the purchaser 
should pay the amount for which the 
tax deed was issued. The tax deed 
having in fact been issued for the 
amount of the original tax without pen
alty and interest, it follows that the 
owner may repurchase for such an 
amount. 

In order to clarify ambiguities in a 
statute, one may consider the inten
tion of the Legislature and the evils 
intended to be remedied. 

State ex reI. Boone v. Tullock, 72 
Mont. 482. 

It appears that upon the passage and 
approval of Chapter 11, many counties 
had initiated tax deed proceedings. One 
of the results of that chapter was the 
loss of the expenditures already en
tailed by the counties in preparing and 
advertising notices of applications for 
tax deeds. Chapter 94 acted as a 
curative statute in relieving that situa
tion. 

Where the county made application 
and the county treasurer issued tax 
deeds subsequent to the approval of 
Chapter 11, the correct amount of de
linquent taxes included the original 
tax without penalty and interest. The 
owner having the right to repurchase 
by paying the amount the county paid, 
it follows that penalty and interest are 
excluded in the repurchase price. 

Opinion No. 40. 

State Educational Institutions - State 
Board of Education-Construction 

New Buildings-House Bill loW, 
Section 7, Laws of 1939. 

HELD: Section 7, H. B. 140, Laws 
of 1939, does not conflict with either 
Section 23, Article V or Section 11, 
Article XI of the Montana Constitu
tion. 

The State Board of Education has 
no powers or duties except those pre
scribed and regulated by law. 

The general control and supervision 
of the State University and other state 
educational institutions vested in the 
State Board of Education must be 
within the powers of the board as fixed 
by the Legislature. 

Dr. H. H. Swain 
Executive Secretary 

April 3, 1939. 

The University of Montana 
The Capitol 

Dear Dr. Swain: 

You have submitted the following: 

"House Bill No. 140 enacted by 
the Legislative Assembly at the re
cent session contained the following: 

"'Section 7. It shall be expressly 
understood that no additional build
ing shall be constructed, nor any 
funds pledged for this purpose dur
ing the next two years, notwith
standing the provisions of any ex
isting laws.' 

"May I ask you whether this sec
tion in any way limits the power 
vested by Article XI, Section 11 of 
the Constitution in the State Board 
of Education to control the Univer
sity of Montana. I realize, of course, 
that in making an appropriation the 
Legislative Assembly may appropri
ate money for certain specific pur
poses and refuse to make appropria
tions for other purposes. This sec
tion, however, makes no allusion to 
any appropriation and there is noth
ing in the title of the bill to indicate 
that it has any other purpose than 
that of the appropriation of money. 

"My special reason for asking your 
opinion at this time is that notice 
has just been received of the ap
proval of W. P. A. Project, No. 
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30412, in the amount of $22,997, to be 
provided by the Federal Government 
to construct and reconstruct public 
buildings to be used for experimen
tal purposes, living quarters for state 
employees, and storage space for 
state-owned property at the North
ern Montana Branch Experiment 
Station, and it is desirable to know 
whether the possibility of accepting 
this offer of the Federal Government 
is destroyed by the section above 
mentioned." 

House Bill 140 is the general ap
propriation bill for the state educa
tional institutions. While Section 23, 
Article V of the Montana Constitution 
provides that no bill shall be passed 
containing more than one subject, an 
exception is made in the case of gen
eral appropriation bills. Moreover, the 
matter stated in Section 7, House Bill 
140, is related to the general subject 
of educational institutions. It is a 
negation of power, whereas the several 
appropriations are an affirmation of 
power. The legislative will is ex
pressed both affirmatively and nega
tively. 

Section 11, Article XI of the Mon
tana Constitution reads: 

"The general control and super
vision of the State University and 
the various other state educational 
institutions shall be vested in a 
state board of education, whose pow
ers and duties shall be prescribed 
and regulated by law. * * *" (Under
scoring ours.) 

While the State Board of Education 
has the general supervision and con
trol of the State University and other 
state educational institutions, the pow
ers and duties of the board are pre
scribed and regulated by law, that is, 
by statutes enacted by the Legisla
ture. The powers and duties of the 
board are executive in nature, not 
legislative. The general control and 
supervision of the State University and 
the other state educational institutions 
vested in the State Board of Education 
must be within the powers given to 
the board by the Legislature, as ex
pressed in the statute. 

Since the Legislature has seen fit to 
withhold from the board the power to 
construct new buildings for the state 
educational institutions and to pledge 

funds for this purpose, it is my opin
ion, based on the reasons stated, that 
Section 7, House Bill 140, does not 
conflict with either Section 23, Article 
V or Section 11, Article XI of the 
Montana Constitution. 

Opinion No. 41. 

Public Welfare - Appropriations 
Montana Relief Commission-Re

imbursements From Sale of 
Sheep Pelts-Reappropria

tion, Period of. 

HELD: Unexpended balance of 
funds of Montana Relief Commission 
held by State Department of Public 
Welfare, were reappropriated to De
partment by House Bill 419, Twenty
sixth Legislative Assembly, and may 
be used for any legitimate expenditure 
of the Department during the period 
March 2, 1939, and June 30, 1939. 

April 6, 1939. 
Hon. 1. M. Brandjord 
Administrator, State Department 

of Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

You have requested my opinion as to 
whether or not the sum of $16,545.35 
received from Illinois Emergency Re
lief Commission, constituting 25% of 
the net proceeds from sheep pelts and 
wool shipped to that Commission by 
orders of the Federal Surplus Com
modities Corporation, may be used by 
the State Board of Public Welfare for 
any expenditure that the State Depart
ment is authorized to incur. You have 
furnished me with copies of communi
cations between the Montana Relief 
Commission and the Federal Agencies 
concerning this transaction. 

From the correspondence before me, 
it appears that this sum of $16,545.35 
represents 25% of the proceeds of the 
sale of these pelts and wool as reim
bursement of the Montana Relief Com
misison "for expenditures made from 
state funds for storage, insurance and 
other costs necessary to care for stocks 
of cattle hides, calf skins and sheep 
pelts resulting from the drouth pro
gram of 1934 and 1935." In short, this 
money was originally a part and par
cel of Montana Relief Commisison 
funds, advanced by that Commission. 
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