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county during the period when Chapter 
11 is in force and effect but shall not 
draw interest and penalty. The intent 
and general purpose of the act was to 
remit penalty and interest, if the origi
nal tax was paid by February 1, 1941, 
thus resulting in the easing of the tax
payer's burden and creating an in
centive to meet his tax obligations. 
The Legislature recognized that eco
nomic conditions had distressed the 
taxpayer, making it difficult, if not im
possible, to meet these obligations. 

In view of the evil to be remedied, 
it is unlikely that the Legislature au
thorized the county to sell and assign 
a tax certificate during the effective 
date of said law, without subjecting it 
to the moratoria. 

State ex reI. Boone v. Tullock, 72 
Mont. 482; 

Fergus Motor Co. v. Sorenson, 73 
Mont. 122. 

The mere fact that the county 
acquired the tax certificate prior to 
February 7, 1939, and assigned the 
same subsequent thereto, is immate
rial. The remission of penalty and in
terest evidenced by said certificate is 
not equivalent to the remission of a 
liability or obligation owing to the 
state or subdivision thereof, and con
sequently does not impinge upon Sec
tion 39, Article V of the Montana Con~ 
stitution. 

Sparling v. Hitsman, 99 Mont. 521; 
Opinion No. 57, Vol. 17, Opinions 

of the Attorney General. 

The right of redemption of said cer
tificate and the right to pay delinquent 
taxes by paying the original tax, with
out penalty and interest, is extended to 
February 1, 1941. During the interim, 
the county may apply for a tax deed, 
or assign the tax certificate for the 
amount of the original tax. 

The tax deed conveys absolute title 
to the property and forecloses the 
right of redemption. 

Chapter 119, Vol. 1, R. C. M. 1935; 
State ex rel. City of Billings v. 

Osten, 91 Mont. 76. 

Opinion No. 39. 

Taxation - Tax Deeds-Redemption
Penalty and Interest. 

HELD: 1. The owner of property 
sold for taxes may redeem by paying 

the original tax without penalty and 
interest, where the tax deed proceed
ings were commenced prior to the en
actment of Chapter 11, Laws, 1939, and 
completed subsequent thereto. 

2. Where the proceedings were com
menced and tax deed taken subsequent 
to the enactment of Chapter 11, the 
owner may likewise repurchase by pay
ing the original tax, without penalty 
and interest. 

Mr. J. E. McKenna 
County Attorney 
Lewistown, Montana 

My Dear Mr. McKenna: 

April 3, 1939. 

You have submitted the following 
questions for my opinion: 

. "If the county started tax deed 
proceedings prior to the passage and 
approval of the legislative act known 
as Senate Bill No. 12, but the deed 
was issued subsequent to the passage 
of said act, has the former owner a 
right to red~em the real property 
sold to the county under the pro
visions of Section 2235 on a contract 
over a five-year period as provided 
under Section 4465.9 of the Political 
Code, without said former owner be
ing required to pay the penalty and 
interest under the terms of the re
purchase contract? 

"If the county has started to take 
tax deed proceedings after the pas
sage and approval of the legislative 
act known as Senate Bill No. 12, has 
the former owner a right to redeem 
the real estate taken by the tax deed 
under the provisions of Section 2235 
of the Political Code on a contract 
as provided by Section 4465.9 before 
it has been resold, without the for
mer owner being required to pay the 
penalty and interest under the terms 
of the repurchase contract?" 

Where the tax deeds were issued 
subsequent to the approval of Chapter 
11, L. 1939, upon notice of applica
tion given prior thereto, the same were 
invalid because the amounts stated in 
the applications included penalty and 
interest. Only the amount of the 
original tax should have been included. 

Tilden v. Chouteau County, 85 
Mont. 398; 

Hinz v. Musselshell County, 82 
Mont. 502. 
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Chapter 94, L. 1939, approved March 
I, 1939, acted to validate such tax 
deeds. This act did not declare ap
plications for tax deeds which con
tained the original tax, penalty and 
interest as correct. It had the effect 
of declaring valid that which was in
valid. It established the regularity and 
validity of the tax deed proceedings 
regardless of the correctness of the 
amount which may have been stated 
therein. Chapter 94 authorized the 
county treasurer to issue tax deeds 
subsequent to February 7, 1939, upon 
application, containing penalty and in
terest made prior thereto. Although 
the county treasurer may have issued 
tax deeds to the county based upon the 
incorrect amount, his records should 
be, if necessary, corrected to conform 
to the actual facts and show in the 
sale of the property the amount of the 
original tax without penalty and inter
est. While Section 2233 refers to the 
payment of the full amount of the 
original tax, penalty and interest, it ac
tually contemplates that the purchaser 
should pay the amount for which the 
tax deed was issued. The tax deed 
having in fact been issued for the 
amount of the original tax without pen
alty and interest, it follows that the 
owner may repurchase for such an 
amount. 

In order to clarify ambiguities in a 
statute, one may consider the inten
tion of the Legislature and the evils 
intended to be remedied. 

State ex reI. Boone v. Tullock, 72 
Mont. 482. 

It appears that upon the passage and 
approval of Chapter 11, many counties 
had initiated tax deed proceedings. One 
of the results of that chapter was the 
loss of the expenditures already en
tailed by the counties in preparing and 
advertising notices of applications for 
tax deeds. Chapter 94 acted as a 
curative statute in relieving that situa
tion. 

Where the county made application 
and the county treasurer issued tax 
deeds subsequent to the approval of 
Chapter 11, the correct amount of de
linquent taxes included the original 
tax without penalty and interest. The 
owner having the right to repurchase 
by paying the amount the county paid, 
it follows that penalty and interest are 
excluded in the repurchase price. 

Opinion No. 40. 

State Educational Institutions - State 
Board of Education-Construction 

New Buildings-House Bill loW, 
Section 7, Laws of 1939. 

HELD: Section 7, H. B. 140, Laws 
of 1939, does not conflict with either 
Section 23, Article V or Section 11, 
Article XI of the Montana Constitu
tion. 

The State Board of Education has 
no powers or duties except those pre
scribed and regulated by law. 

The general control and supervision 
of the State University and other state 
educational institutions vested in the 
State Board of Education must be 
within the powers of the board as fixed 
by the Legislature. 

Dr. H. H. Swain 
Executive Secretary 

April 3, 1939. 

The University of Montana 
The Capitol 

Dear Dr. Swain: 

You have submitted the following: 

"House Bill No. 140 enacted by 
the Legislative Assembly at the re
cent session contained the following: 

"'Section 7. It shall be expressly 
understood that no additional build
ing shall be constructed, nor any 
funds pledged for this purpose dur
ing the next two years, notwith
standing the provisions of any ex
isting laws.' 

"May I ask you whether this sec
tion in any way limits the power 
vested by Article XI, Section 11 of 
the Constitution in the State Board 
of Education to control the Univer
sity of Montana. I realize, of course, 
that in making an appropriation the 
Legislative Assembly may appropri
ate money for certain specific pur
poses and refuse to make appropria
tions for other purposes. This sec
tion, however, makes no allusion to 
any appropriation and there is noth
ing in the title of the bill to indicate 
that it has any other purpose than 
that of the appropriation of money. 

"My special reason for asking your 
opinion at this time is that notice 
has just been received of the ap
proval of W. P. A. Project, No. 
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