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amended, is a deputy "allowed by law"
and his compensation is fixed by Section 4873, Revised Codes of Montana,
1935.
Section 4874, Revised Codes of Montana, 1935, relating to'the number and
salaries of deputies and assistants provides:
"The boards of county commissioners in the several counties in the
state shall have the power to fix the
compensation allowed any deputy or
assistant under this act; provided,
the salary of no deputy or assistant
shall be more than 80% of the salary
of officers under whom such deputy
or assistant is serving, unless otherwise provided by law. Where any
deputy or assistant is employed for
a period of less than one year the
compensation of such deputy or assistant shall be for the time so employed and provided the rate of such
compensation shall not be in excess
of rates now provided by law for
similar deputies or assistants. Said
boards of county commissioners shall
likewise have the power to fix and
determine the number of deputy
county officers and allow to the several county officers a greater or less
number of deputies or assistants
than the maximum number allowed
by law when in the judgment of the
board of county commissioners of
such greater or lesser number of
deputies is or is not needed for the
faithful and prompt discharge of the
duties of any county office."
This section could at first glance
appear to conflict with Section 4880
which we have previously discussed.
In construing these two statutes, the
cardinal rule of statutory construction
must be observed and the legislative
intent followed, (Section 10520, R. C.
M., 1935), but is is our duty to make
every effort to reconcile conflicting
statutes to make both operative if possible (State v. Williams, 106 Mont.
516·' State v. Larson, 106 Mont. 525).
Wh'ere it is possible to reconcile conflicting provisions, the act passed at a
later date is controlling over the former. (State v. Quinn, 40 Mont. 472.)
However, in the instant case, Sections
4880 and 4874 are not so irreconcilably
repugnant that they cannot be given
force and effect. In Modesitt v. Flathead County, 57 Mont. 216, the court
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held that the board of county commissioners could not alter the compensation of regular deputies of county officers fixed by the section that is now
4873, Revised Codes of Montana, 1935,
but could fix the rate of compensation
of temporary deputies. In State v.
Crouch, 70 Mont. 551, the question was
as to the right of a county attorney to
appoint a deputy county attorney who
was to serve without compensation. It
was contended that a deputy could be
appointed only upon authority of the
county commissioners. The court said,
"Counsel's argument is wholIy without
merit, as appears plain from a most
casual reading of the statutes. The
right of the principal to appoint deputies is not restricted by either Sections 4880 or 4874 of the Revised
Codes. They relate alone to the payment of compensation to deputies appointed." Farrell v. Yellowstone County, 68 Mont. 313, at 315, lays down the
rule that Section 4874 has reference
only to deputies who may be appointed
for temporary service.
It is my opinion that by virtue of
the 1939 amendment to Section 4880
the county treasurer of any county in
Montana is given the right to employ
one permanent deputy, when he deems
it necessary to carry out the duties of
his office, without first obtaining permission of the county commissioners;
and the salary of such permanent deputy is fixed by Section 4873; and that
Sections 4874 and 4878 must be read
together as authorizing the boards of
county commissioners to allow extra
deputies for temporary services, or in
emergencies, and fixing their compensation; and that the provisions of Sections 4874 and 4880 are not in conflict.
Opinion No. 35.
Schools and School Districts-Public
Schools-School Day Excusing
Pupils to Attend Religious
Schools.
HELD: School trustees have some
discretion to determine what absences
are excusable.
Whether discretion of school trustees
may be exercised to release pupils one
hour each week to enable them to attend religious schools depends on facts
in each case.
The power of board to release pupils
for attendance at religious schools is
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limited to such releases as would not
materially affect the best interests of
the public school.
The statute fixing the hours of the
school day must be substantially complied with.
March 22, 1939.
Mr. D. Gordon Rognlien
County Attorney
Kalispell, Montana
Dear Mr. Rognlien:
You have submitted for my opinIOn
the question whether "the trustees of
a public school district in Montana
have the authority to release children
from attendance at the regular district
school for a period of one hour on a
certain day of each week for the purpose of attending week day schools of
religious education, such schooling to
be conducted under a competent committee of some religious organization
or organizations and with well qualified
teachers."
No· other facts are given. It is not
stated what time of the day the children will be released, whether any
classes will be disrupted, whether any
greater burdens or duties will be
placed upon the teacher, or any facts
from which it can be determined to
what extent the release of such pupils
for one hour each day will affect the
school, the other pupils, the instruction
of the pupils released or the work of
the teacher.
The only case we have found directly
bearing on this case is People v.
Graves (1927), 245 N. Y. 195, 156 N.
E. 663, where the court was considering a plan to excuse from school attendance children between the ages of
seven and fourteen years, on the written request of parents, one day each
week for the last half hour of the
school session, which was a study period, so that they might attend one
of s eve r a I denominational church
schools which gave religious instruction during such period. The children
excused lost no school recitations and
received no credit for the work taken
in the church schools. On these facts
the court held that it could not say, as
a matter of law, that there was an infringement of constitutional right or
abuse of statutory requirement. The
court there was considering a constitutional provision forbidding the use of

public funds in aid of denominational
schools and the compulsory attendance statute. Referring to the latter
the court said:
"A child otherwise regular in attendance may be excused for a portion of the entire time during which
the schools are in session, to the extent at least of half an hour in each
week, to take outside instruction in
music or dancing without violating
the provisions of the Compulsory
Education Law, either in letter or
spirit. Otherwise the word 'regularly' as used in the statute would be
superfluous. Practical administration
of the public schools calls for some
elasticity in this regard and vests
some discretion in the school authorItIes. Neither the Constitution nor
the law discriminates against religion. Denominational religion is
merely put in its proper place outside of public aid or support. As a
matter of educational policy, the
commissioner doubtless may make
proper regulations to restrict the
local authorities when the administration of the plan of week-day
instruction in religion or any plan
of outside instruction in lay subjects
in his judgment interferes unduly
with the regular work of the school."
The statutes of New York fixed the
minimum number of days for schools
to be in session but, unlike Montana,
did not fix the number of hours per
day. (Id. 217 N. Y. Supp. 183.). Section 1059, R. C. M., 1935, provides:
"The school day shall be six hours
in length, exclusive of an intermission at noon; but any board of trustees in any district having a population of five hundred or more may
fix as the school day a less number
of hours than six; provided, that it
be not less than four hours, except
in the lowest primary grades, where
the pupils may be dismissed after an
attendance of three hours."
On the facts stated we do not think
that we can safely express an opinion
which could be accepted as decisive in
all cases. If the rule that "practical
administration of the public schools
calls for some elasticity in this regard
and vests some discretion in the school
authorities" be followed, we do not
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think we have enough facts before us
to say whether the school trustees
would or would not have such authority. We think, however, that the board
should have some discretion in determining what absences are excusable,
but, as we have stated, we have no
facts upon which to determine whether
such discretion, if exercised to release
pupils for the purpose stated, would be
abused in this case. Moreover, this
would involve a question of fact upon
which it would be difficult for this
office to pass.
If the board has discretion in such
matters it would. of course, be limited
to such releases of children as would
not materially affect the best interests
of the public school. The statute fixing the hours of the school day must
be substantially complied with. The
people of this state from territorial
days have jealously guarded our public schools from all sectarian or denominational influences. (Section lOSS,
R. C. M., 1935.) On the other hand,
the right of people of different religions
and denominations to conduct religious
schools at such times and places as
do not interfere with the public schools
has never been denied and would be
as zealously upheld as the right to
conduct public schools free from religious, sectarian and denominational
influences.
Opinion No. 36.
State Board of Prison Commissioners
-Suspended Sentences-Jurisdiction to Revoke - JudgmentWant of Jurisdiction-Effect
of Void Judgments.
HELD: Under the provisions of
Sections 12078, R. C. M., 1935, as
amended by Chapter 184, Laws of 1937,
if the Court places a prisoner under
the jurisdiction of the State Board of
Prison Commissioners and does not retain jurisdiction it has thereafter no
jurisdiction to revoke a suspended sentence.
An order of the District Court revoking a suspended sentence after
placing jurisdiction of the prisoner
with the State Board of Prison Commissioners and without retaining jurisdiction is without jurisdiction, void and
a nullity.
Sections 12080 to 12086, R. C. M.,
1935, are not repealed by Section 12078,

37

as amended by Chapter 184, Laws of
1937, and apply to all cases where the
State Board of Prison Commissioners
have been given jurisdiction of a prisoner whose sentence has been suspended.
March 25th, 1939.
Mr. \IV. L. Fitzsimmons
Clerk of Consolidated Boards
State Capitol Building
Helena, Montana
My Dear Mr. Fitzsimmons:
On behalf of the State Board of
Prison Commissioners you have submitted the following facts:
"A district judge sentenced one
Nels Ogland in Richland County for
a term of eight years in the penitentiary for the crime of forgery, and
suspended the sentence on May 12,
1938, placing the prisoner under the
jurisdiction of the State Board of
Prison Commissioners as provided in
Section 12082. On the second day
of March, 1939, the judge caused the
probationer to appear in his court,
held a hearing as provided in Chapter 184, Session Laws of 1937, and
after said hearing revoked his order
of May 12, 1938, remanded the defendant to the custody of the sheriff
and instructed said officer to deliver
the defendant to the penitentiary to
start serving his eight-year sentence."
You request my opinion on the question whether the Court was without
jurisdiction in revoking the suspension
of sentence and if so whether the
Court's order is null and void.
The order suspending sentence made
by the Court on May 12, 1938, reads
as follows:
"I t is therefore ordered that the
said sentence imposed upon the said
defendant is hereby suspended and
the said defendant shall be placed on
probation under the control and
management of the State Board of
Prison Commissioners and subject to
the rules and regulations of the same
as applied to persons paroled."
There is no language in the order
suspending sentence by which the
Court retained jurisdiction.

