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has often been conferred upon the di
rectors so far as other officers are 
concerned. Generally, the stockholders 
elect the directors and the directors 
in turn elect or appoint other officers. 
It is not uncommon, however, that 
there is a statutory provision that the 
directors and other officers are elected 
by the stockholders, and when such a 
provision does exist in the statutes, as 
in this instance, the construction seems 
to be that the election or appointment 
of officers by the directors is in con
travention to the statute and therefore 
not within the authority of the board 
of directors. 

In the case of State ex reI. Badger 
Telephone Company v. Rosenow, 174 
Wis. 9, 182 N. W. 324, the charter of 
the corporation provided that officers 
of the company shall be elected by a 
majority vote of the stockholders, etc. 
The secretary-treasurer was so elected 
but the incumbent refused to surrender 
office, contending that the charter was 
in conflict with the statutes of the 
state. It was held by the Supreme 
Court of the State of Wisconsin that 
when the provisions of the charter or 
articles of incorporation are in con
flict with the statute, the statute gov
erns. 

In the case of Wallace v. Wells 
(Tex.), 228 S. W. 1111, it was, held 
that it could not be assumed that the 
charter of a church, in granting to the 
board of trustees power to make by
laws, gave the trustees authority to 
enact by-laws in contravention of the 
statutes relating to corporations. 

In the case of Bechtold v. Stillwagon, 
195 N. Y. S. 66, the by-laws provided 
for the election of the treasurer and 
other officers by a vote of the stock
holders but the statute says that the 
directors of a stock corporation may 
appoint a treasurer and other officers. 
It was held that while every corpora
tion is given power to make by-laws 
they must not be inconsistent with any 
existing laws. 

We take it to be the general principle 
and to be the law that if the statutes 
make provision as does our statute 
(Section 6380), that the directors and 
officers be elected by the stockholders 
as provided by the by-laws; that such 
by-laws should make provision ac
cordingly and cannot contravene the 

, statute by setting out that the officers 
shall be elected by the directors. 

Opinion No.3. 

Teachers' Retirement-Pension Com
putations. 

HELD: The average annual com
pensation a teacher would receive, if 
she taught the normal time, during 
her last ten years of service, as dis
tinguished from the amount she ac
tually receives, would constitute her 
average annual salary to be used to 
calculate her pension retirement allow
ance. 

December 5, 1938. 

The Honorable Ray N. Shannon 
Chairman of the Teachers' 

Retirement Board 
Capitol Building 

My Dear Mr. Shannon: 

You have submitted to this office 
the question as to the proper manner to 
calculate the average salary of a 
teacher over the past ten years, in es
tablishing her pension allowance upon 
her retirement, under the State Teach
ers' Pension System, where the teacher 
has taught for a shorter period than 
nine months during the year. 

Paragraphs 13 and 14, Section 1, 
Chapter 87, L. 1937, provide: 

" 'Earnable compensation' shall 
mean the full rate of the compen
sation, payor salary that would be 
payable to a teacher if he worked 
the full normal working time except 
that any compensation in excess of 
$2,000 per annum shall be used as 
$2,000 for the purpose of this system. 
In cases where compensation in
cludes maintenance, the retirement 
board shall fix the value of that part 
of the compensation not paid in 
money. 

"'Average final compensation' 
shall mean the average annual com
pensation, payor salary earnable by 
a member during his last ten years 
of service as a teacher." 

Under the statutory definition, the 
earnable compensation is not what the 
teacher actually receives, but what she 
would receive if she worked the full 
normal time. 
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The average annual compensation or 
pay the teacher would receive if she 
taught the normal time, during her 
last ten years of service, as distin
guished from the amount she actual1y 
receives, would constitute her average 
annual salary. By this method of 
computation the rate of compensation 
the teacher receives per month, if she 
taught less than nine months in any 
one year, multiplied by the number of 
months, which the retirement board 
has fixed as the minimum requirement 
to constitute a year's service, would 
constitute her annual earnable com
pensation and normal period of work. 
(See paragraph· 2, Section 5, Chapter 
87, supra.) 

Opinion No. 4 

Firemen-Funds-Disability & Pen
sion-Firemen's Relief Association 

Funds-Distribution of. 

HELD: 1. The State Auditor may 
distribute fire department relief asso
ciation funds to a relief association 
even though such association is delin
quent in filing its annual report. 

2. A re-transfer of money from the 
general fund to a special fund, when 
transferred in error, is not in violation 
of Section 34, Article V of the Con
stitution. 

December 8, 1938. 

Hon. John J. Holmes 
State Auditor and Ex Officio 

Insurance Commissioner 
The Capitol 

Dear Mr. Holmes: 

Your letter of November 28 submits 
the following questions: 

"\. May the State Auditor make 
a distribution of fire department re
lief association funds to a relief as
sociation, at and when the relief as
sociation files the annual report pro
vided for by Section 5130, even 
though the report is filed a year after 
its due date? 

"2. In the event that moneys have 
been transferred from the special 
fund. known as the 'disability and 
pension fund,' to the general fund, 
may the moneys be re-transferred 

from the general fund back to the 
disability and pension fund for the 
purpose of making a distribution to a 
relief association; this, in the event 
your opinion is to the effect that a 
distribution shaH be made upon the 
receipt of the annual report." 

Answering the first question, the 
State Auditor as ex officio insurance 
commissioner, under Section 6112 R. 
C. M. 1935, collects license fees from 
al1 insurance corporations, associations 
and societies doing business in the 
State of Montana. Such license fees 
are, under Section 5127.1, deposited 
with the State Treasurer to the credit 
of a special fund known as the "disabil
ity and pension fund" and created for 
the specific purpose of serving as a 
fund for the use and benefit of fire de
partment relief associations. Under 
Section 5127 the State Auditor shal1, at 
the end of each fiscal period of the 
year, issue and deliver to the treasurer 
of every city or town, for the use and 
benefit of the fire department relief as
sociation legal1y existing, his warrant 
for whatever interest such fire depart
ment relief association may have in 
the license fees col1ected from the in
surance companies doing business in 
such localities. The said section places 
a minimum amount to which such city 
or town is entitled of $100.00. 

The fire department relief associa
tion becomes a legal1y existing asso
ciation by becoming an incorporated 
body as provided by Section 5117 and 
upon so attaining a legal existence the 
said fire department relief association 
becomes entitled to share in the bene
fits of the "disability and pension fund" 
of the state. 

The Denton Firemen's Relief Asso
ciation is a legal1y existing association 
by having complied with and having 
become incorporated under Section 
5117 R. C. M. 1935, and is therefore 
entitled to share in the benefits of the 
"disability and pension fund" to the 
extent of at least the minimum as pro
vided by Section 5127, paragraph 2. 

While Section 5130 prescribes cer
tain duties and obligations on the part 
of the secretary and treasurer of a fire 
department relief association by way 
of reporting receipts and expenditures 
this report in no way aids the stat~ 
fire commissioner in establishing the 
amount of funds or premiums or per
centages thereon to be collected from 
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