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"Within the meaning of such a 
constitutional provision an expense 
is 'ordinary' if it is in an ordinary 
class. If in the ordinary course of 
the transaction of muncipal busi
ness or the maintenance of munici
pal property it may and is likely to 
become necessary, and it will be 
assumed that if by law a specific 
duty is imposed and the mode of 
performance is prescribed, so that 
no discretion is left with the officer, 
the expense necessarily incurred in 
discharging the duty is a 'necessary 
expense.''' (Citing, Dexter Horton 
Trust, etc., Bank v. Clearwater 
County, 235 Fed. 743.) (Emphasis 
ours.) 

The Supreme Court of Washington, 
in the case of Rauch v. Chapman, 48 
Pac. 253, said on this question: 

"Weare constrained to rule that 
the constitutionl limitation of county 
indebtedness in Section 6 of Article 8 
of our Constitution does not include 
those necessary expenditures made 
mandatory in the Constitution and 
provided for by the legislature of 
the state, and imposed upon the 
county." 

The courts of many other jurisdic
tions have taken similar views. See the 
following cases: 

Grant County v. Lake County, 17 
Ore., 453, 21 Pac. 447; Lay Cook v. 
City of Baton Rouge, 35 La. Ann. 
479; Upton v. Strom mer, 101 Minn. 
97; III N. W. 956; Parish-Stafford 
v. Lexington County, 100 S. C. 311, 
84 S. E. 1002; 

Hanley v. Randolph County, 50 
W. Va. 439, 40 S. E. 389. 

This question has been considered 
by the Attorney General on at least 
three previous occasions. See Opinions 
of Attorney General, Vol. 6, page 77 
(Attorney General D. M. Kel1y); Vol. 
8, page 149 (Attorney General S. C. 
Ford), and Vol. IS, page 91 (Attorney 
General Ray Nagle). 

Therefore, in the face of the fore
going opinions and decisions of our 
own and other courts, it is my opinion 
that the warnll1ts of Yel1owstone 
County issued under the facts given 
will not constitute such a debt or lia
bility, or the borrowing of money 
within the prohibition of Article XIII, 

Section 5, of the State Constitution, 
or Section 4717, R. C. M., 1935, and 
such warrants when so issued wi1\ be 
valid obligations of the county. 

Opinion No. 276. 

Board of Railroad Commissioners
Montana Trade Commission
Courts-Fees-State Officers

Section 4893. 

HELD: The members of the Board 
of Railroad Commissioners ex-officio 
Montana Trade Commission in an 
action under the Unfair Trade Prac
tices Act are public officers acting for 
the State of Montana and are exempt 
under Section 4893 from paying court 
fees, including fees of the clerk of the 
district court. 

December 26, 1940. 

Board of Railroad Commissioners 
The Capitol 

Gentlemen: 

You have asked my opll1!On on the 
question whether the Board of Rail
road Commissioners of the State of 
Montana ex-officio Montana Trade 
Commission, in a proceeding under the 
Unfair Practices Act, requiring and 
directing the defendant to cease and 
desist from selling or advertising for 
sale merchandise below cost. is re
quired to pay court costs and fees of 
the clerk of the district court. 

Section 4893, R. C. M., 1935, pro
vides: 

"No fees must be charged the 
state, or any county, or any sub
division thereof, or any public offi
cer acting therefor, or in habeas 
corpus proceedings for official serv
ices rendered, and al1 such services 
must be performed without the pay
ment of fees." 

Since there can be no question but 
that the members of the Board of 
R a i I r 0 a d Commissioners ex-officio 
Montana Trade Commission in the 
proceedings in question are public offi
cers acting for the State of Montana, 
this section would be 'applicable. It is 
therefore our opinion that the Board 
is not required to pay court costs or 
fees of the clerk of the district court. 
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See also our opinion to the Water 
Conservation Board, dated October 19, 
1939, Volume 18, Opinions of the At
torney General, No. 155. 

Opinion No. 277. 

Public Officers-Official Oaths and 
Bonds-Failure to File Within 

Prescribed Time. 

HELD: That a public officer who 
failed to file a properly attested oath 
of office as provided by Section "432, 
R. C. M., 1935, did not ipso facto for
feit his office. 

2. Filing of oath of office prior to 
assuming the duties of the office is 
mandatory. 

3. Provisiohs of Section 432, R. C. 
M., 1935, are directory only. 

January 2, 1941. 
Mr. Edison W. Kent 
County Attorney 
Philipsburg, Montana 

Dear Mr. Kent: 

The person who was regularly 
elected clerk of the district court for 
Granite county at the general election 
held November 5, 1940, filed his bond 
and oath of office in the office of the 
county clerk and recorder within the 
time prescribed by Section 432, R. C. 
M., 1935. On December 12, 1940, after 
the expiration of the time limit pre
scribed by Section 432 the clerk of 
court's a tten tion was called to the fact 
that his oath of office was not sworn 
to before a person competent to ad
minister oaths in this state. There
after, on December 13th, the clerk of 
court took and subscribed the con
stitutional oath of office before a 
notary public and filed it in the office 
of the clerk and recorder. 

Section 511, R. C. M., 1935, provides 
that "an office becomes vacant 'on the 
officer's refusal or neglect to file his 
official oath or bond within the time 
prescribed." 

You have suggested that the failure 
to file a proper oath within the pre
scribed time does not automatically 
vacate the office but have asked an 
opinion from this department. 

Article XIX, Section 1 of the Mon
tana Constitution declares in part, 
.. * * * all officers, * * * shall, before 

they enter upon the duties of their 
respective offices, take and subscribe 
the following oath: * * *." Then, all 
that is required by the Constitution is 
that the oath be taken at any time 
before the officer enters upon the 
duties of his office. The clerk of court 
has complied with this constitutional 
provision. Perhaps failure to comply 
with the Constitution would be fatal 
to the officer for the provisions of the 
Constitution are mandatory. (Article 
III, Section 29.) 

Such is not the fact with pro
visions of statute. They may be either 
mandatory or directory. In State ex 
reI. Wallace v. CaIlow, 78 Mont. 308, 
322, the Supreme Court of this state 
declared that the provisions of Sec
tion 432 were directory only. This is 
in accord with the vast weight of 
authority and the expressions of au
thors of textbooks on Public Officers. 

It must be held that the failure to 
file a properly attested oath of office 
within the time prescribed by statute 
did not ipso facto vacate the office. No 
action was taken to declare the office 
vacant before December 13th, when a 
properly attested oath was filed. 

In State ex reI. Lease v. Turner 
(Ohio), 144 N. E. 599, 601, the court 
said: 

"The law does not look with favor 
upon declaring a forfeiture in an 
office to which one has been elected 
in a legal manner, and where the 
office has not been declared vacant, 
and no other rights or title have in
tervened, such irregularities as fail
ure to give bond, or take the oath 
of office within the prescribed time 
are not sufficient grounds for de
claring a forfeiture of the office." 

State ex reI. Wallace v. Callow 
(supra) p. 323, cites this decision and 
concludes: 

"It is held that compliance with 
the requirements before action is 
taken by the authority in whom is 
vested the right to declare a for
feiture, and before other rights or 
title vest is sufficient." 

It is my opinion that the clerk of 
court is entitled to take office on the 
first Monday in January, 1941, as the 
duly elected and regularly qualified 
officer of Granite county. 

cu1046
Text Box

cu1046
Text Box




