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In my opinion under the corporation 
license tax act as it exists in Mon
tana today and has existed since the 
amendment of 1933, corporations en
gaged in business in Montana in 
making returns to the corporation 
license tax department of the State 
Board of Equalization must include the 
net income from interstate business 
and that portion of their net income 
from interstate business as may be 
properly allocated to the State of Mon
tana. 

Opinion No. 273. 

Criminal Law-Evidence-Weapons
Searches and Seizures--Guns. 

HELD: Property legally seized 
other than by search warrant is to be 
returned to the owner or his heirs. 

Mr. Nat Allen 
County Attorney 
Ryegate, Montana 

My dear Mr. Allen: 

December 14, 1940. 

You have asked what disposition 
should be made of five guns used as 
evidence in the prosecution of Lee 
Simpson for murder, and now in the 
possession of the clerk of the district 
court. These guns were legally seized 
by the sheriff and his posse in the 
course of arrest of Simpson and inves
tigation of this case. 

If guns or other evidence are seized 
under a search warrant Section 12395, 
et seq., R. C. M., 1935, is applicable, 
and Section 12407, R. C. M., 1935, 
provides for the disposition of. the 
property. Inasmuch as these guns 
were property used as a means of com
mitting a felony, they would be retain
ed subject to order of the court. No 
statute appears as to the disposition of 
property legally seized other than by a 
search warrant, therefore we must 
look to the general rules of law re
garding the disposition of this type of 
property. The rule is that arrest does 
not alter property rights in property 
taken from arrested persons. 

Ex Parte Craig, 4 Washington C. 
C. 710; 

King v. Ham, 6 Allen (Mass.) 
298; 

Spaulding v. Preston, 50 Am. Dec. 
68. 

In Corpus Juris, page 71, the authors 
say: 

"Authority for the forfeiture or 
confiscation of a weapon however 
must be derived from the general 
law of the state, and where a statute 
is entirely silent as to confiscation of 
a weapon the court is in error to 
order its confiscation." 

Section 11605, R. C. M., 1935, de
clares that, 

"No conviction of any person for 
crime works any forfeiture of any 
property, except in cases which a 
forfeiture is expressly imposed by 
law; and all forfeitures to the state, 
in the nature of a deed and, or where 
any person shall flee from justice, 
are abolished." 

This statute is in line with Section 
9 of Article III of the Montana Consti
tution, which provides that, "No con
viction sha11 warrant corruption of· 
blood or forfeiture of estate." 

In 56 Corpus Juris, page 1261, the 
authors declare that evidence used in 
a criminal case must be returned to 
the accused upon proper application, 
citing State v. Ware (Ore.) 154 Pac. 
90S, and Robinson v. Inches (Mich.) 
190 N. W. 227. 

It is my opinion that Simpson could 
have demanded the return of these 
guns after they were no longer needed 
by the state as evidence in the case. 
Inasmuch as Simpson has been exe
cuted, the guns would pass as personal 
property of his estate and the clerk 
of the court is authorized to deliver 
them to the person to whom the per
sonal property of the estate has passed, 
or upon sufficient showing to any 
person who shows his right to claim 
these guns. 

Opinion No. 274. 

Counties-Public Domain Lands-
Apportionment of Money Received 

Under Taylor Grazing Act-Section 
191.2, R. C. M., 1935, as Amended 
By Chapter 102, Laws of 1939. 

HELD: Moneys received by county 
treasurers from the State Treasurer 
earned by public domain lands within 
a Taylor Grazing District are distribu
ted according to Subdivision 2(a), Sec
tion 191.2, R. C. M., 1935, as amended 
by Chapter 102, Laws of 1939. 
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December 17, 1940. 
Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

Dear Mr. Gabriel: 

As we understand the facts from 
your letter of December 11, 1940 and 
from Me Montgomery's letter of 
December 9, 1940 enclosed, Phillips 
County is entirely within Montana 
District No.1, a Taylor Grazing Dis
trict. The money received by your 
County Treasurer from the State 
Treasurer is from lands of the public 
domain in Phillips County' and there
fore necessarily within a Taylor Graz
ing District. Since Section 15 of the 
Taylor Grazing Act has to do with 
"isolated and disconnected tracts", that 
is "vacant, unappropriated and unre
served lands of the public domain so 
situated as not to justify their inclu
sion in any grazing district * * * ", 
the money above referred to could not 
possibly have been earnd under said 
section but was earned under Section 
3 thereof. 

Therefore, such money would be dis
tributed as provided by Section 2(a) 
and not 2(b), which has no application. 

We enclose copy of our opinion 
given to County Attorney Onstad on 
November 30, 1940. 

Opinion No. 275. 

Constitutional Law-County Com
missioners-Emergency Warrants

Poor Fund. 

HELD: Sec. 5. Art. XIn of the 
Constitution, or Section 4717, R. C. 
M., 1935, does not prohibit the incur
ring of an indebtedness or a liability or 
the borrowing of money for the poor 
in excess of $10,000 without the ap
proval of the electors of the county. 

December 20, 1940. 

Mr. 1. M. Brandjord. Administrator 
State Department of Public \"'eHare 
H elena, Montana 

My dear Mr. Brandjord: 

You have requested my opinIOn on 
the following state of facts: 

The Board of County Commissioners 
of Yellowstone County has declared an 
emergency in the poor fund. set up 

an emergency budget against which 
warrants have been issued. The war
rants issued against this fund, in the 
approximate sum of $2,500, when added 
to other poor fund warrants issued and 
not paid would exceed $10,000. The 
money represented by these warrants 
is to be expended in general relief 
grants in the county. 

I am further advised that Yellow
stone County has levied the six mills 
provided as the maximum for the poor 
fund, and that the portion budgeted 
for general relief has been exhausted 
and no surpluses in other budget items 
of the poor fund or in any other county 
funds exist so that a transfer might be 
made to the poor fund. 

You advise that the banks of Yello\\'
stone County have refused to accept 
these warrants on the ground that 
they are illegal as in violation of Sec
tion 5 of Article XIII of the State 
Constitution and of Section 4717, Re
vised Codes of Montana, 1935. 

Section 5, Article XIII, prohibits any 
county from incurring any indebted
ness or liability for any single purpose 
in an amount exceeding $10,000, and 
Section 4717 prohibits the County 
Commissioners from borrowing money 
for any single purpose in an amount 
exceeding $10,000, without the consent 
of the electors. 

Admitting that these warrants con
stitute the incurring of an indebtedness 
or liability or borrowing of money, we 
then have the question whether the 
purpose for which the money is to be 
expended is "a single purpose" within 
the prohibitions noted. 

In the consideration of this question 
we must look to other constitutional 
and statutory provisions. Section 5 of 
Article X of the Constitution provides: 

"The several counties of the state 
shall provide as may be prescribed 
by law for those inhabitants, who by 
reason of age, infirmity or misfor
tune, may have claims upon the 
sympathy and aid of society." 

Section 4465.4; R. C. M., 1935. in 
defining the powers of the County 
Commissioners, provides as follows: 

"To provide for the care and main
tenance of the indigent sick or other
wise dependent poor of the county 
• • * " 

cu1046
Text Box

cu1046
Text Box




