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for the reinstatement of a contract 
after six years or more have elapsed 
since its cancellation. Section 3, Chap
ter 141, Laws of 1939 expressly pro
vides: 

"Whenever a certificate of pur
chase has been cancelled and an
nulled as provided by law, the owner, 
his assignee, heir or devisee may 
within six (6) years after cancel
lation and annulment of such certi
ficate of purchase make application 
to the State Board of Land Commis
sioners for the reinstatement of such 
certificate, * * * " 
We think the Board of County Com

missioners had no authority except 
that granted by this section. The au
thority of the commissioners is limited 
by the statute. No circumstances have 
been presented which would make the 
statute inapplicable. 

Opinion No. 272. 

Taxation-Corporation License Tax 
Computed on Interstate and 

Intrastate Business-Section 2296. 

HELD: Corporations in making 
returns to the corporation license tax 
department of the Board of Equaliza
tion must include net income from 
both interstate and intrastate business. 

December 10. 1940. 

Mr. Frank A. Malone 
Tax Attorney 
Law Department 
The Pullman Company 
Chicago, Illinois 

Dear Mr. Malone: 

Judge Ralph J. Anderson, Counsel 
for the State Board of Equalization, 
informs me that at a recent conference 
between you in Chicago you requested 
an opinion from me as to whether the 
amendment of the corporation license 
tax act, enacted by the Montana Legis
lature in 1933 as Chapter 166 of the 
Laws of that year, now found as Sec
tion 2296, Revised Codes of 1935. has 
the effect of changing the law thereto
fore existing, to the end that in de
termining the net income upon which 
the corporation license tax is to be 
computed interstate business is to be 
included in such net income. 

Section 2296 of the Revised Codes 
of 1921, after providing the corpora
tions upon which the tax was to be 
imposed and the income upon which 
the tax was to be computed, contained 
this proviso: 

"Provided, however, that in the 
case of a corporation engaged in 
interstate commerce, the license fee 
shall be based upon the net earnings 
of said corporation derived from its 
intrastate business in the State of 
Montana, only." 

The Legislature in its amendment 
in 1933 declared by Section 1 of Chap
ter 166, now Section 2296, Revised 
Codes of 1935, that Section 2296 of the 
Codes of 1921 "be and the same is here
by amended to read as follows." The 
section as amended in conformity with 
the command of the Constitution was 
then set forth at length. The above 
proviso was omitted from the amenda
tory statute. No words of like import 
or similar meaning or in any way re
lated to this proviso are found in the 
amendment. 

Section 2296 of the Revised Codes, 
it may be noted in passing, was further 
amended by Chapters 29 and 92 of the 
Laws of 1937. Neither of these amend
ments in any wise affect the subject 
under discussion. 

vVhen the Legislature declares an 
existing statute "to be amended to 
read as follows" the Legislature evinces 
intention to make the new statute a 
substitute for amended statute exclu
sively and only those portions of 
amended statutes repeated in new ones 
are retained. State ex reI.. Nagle v. 
Leader Company, 97 Mont. 586, 37 Pac. 
2d 561. 

Where the phraseology of a statute 
is changed it is generally presumed 
that the Legislature in adopting a
mendment intended to change existing 
law. State v. Wibaux County Bank of 
Wibaux, 85 Mont. 532, 281 Pac. 341. 
Certiorari denied. American Surety 
Company of New York V. Mullendore, 
281 U. S. 725. 

Clearly by the omission of the 
above quoted proviso the Legislature 
clearly intended to include the net in
come arising from interstate business 
as well as intrastate business in the 
determination of the amount of net 
income subject to the imposition of 
the corporation license tax. 
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In my opinion under the corporation 
license tax act as it exists in Mon
tana today and has existed since the 
amendment of 1933, corporations en
gaged in business in Montana in 
making returns to the corporation 
license tax department of the State 
Board of Equalization must include the 
net income from interstate business 
and that portion of their net income 
from interstate business as may be 
properly allocated to the State of Mon
tana. 

Opinion No. 273. 

Criminal Law-Evidence-Weapons
Searches and Seizures--Guns. 

HELD: Property legally seized 
other than by search warrant is to be 
returned to the owner or his heirs. 

Mr. Nat Allen 
County Attorney 
Ryegate, Montana 

My dear Mr. Allen: 

December 14, 1940. 

You have asked what disposition 
should be made of five guns used as 
evidence in the prosecution of Lee 
Simpson for murder, and now in the 
possession of the clerk of the district 
court. These guns were legally seized 
by the sheriff and his posse in the 
course of arrest of Simpson and inves
tigation of this case. 

If guns or other evidence are seized 
under a search warrant Section 12395, 
et seq., R. C. M., 1935, is applicable, 
and Section 12407, R. C. M., 1935, 
provides for the disposition of. the 
property. Inasmuch as these guns 
were property used as a means of com
mitting a felony, they would be retain
ed subject to order of the court. No 
statute appears as to the disposition of 
property legally seized other than by a 
search warrant, therefore we must 
look to the general rules of law re
garding the disposition of this type of 
property. The rule is that arrest does 
not alter property rights in property 
taken from arrested persons. 

Ex Parte Craig, 4 Washington C. 
C. 710; 

King v. Ham, 6 Allen (Mass.) 
298; 

Spaulding v. Preston, 50 Am. Dec. 
68. 

In Corpus Juris, page 71, the authors 
say: 

"Authority for the forfeiture or 
confiscation of a weapon however 
must be derived from the general 
law of the state, and where a statute 
is entirely silent as to confiscation of 
a weapon the court is in error to 
order its confiscation." 

Section 11605, R. C. M., 1935, de
clares that, 

"No conviction of any person for 
crime works any forfeiture of any 
property, except in cases which a 
forfeiture is expressly imposed by 
law; and all forfeitures to the state, 
in the nature of a deed and, or where 
any person shall flee from justice, 
are abolished." 

This statute is in line with Section 
9 of Article III of the Montana Consti
tution, which provides that, "No con
viction sha11 warrant corruption of· 
blood or forfeiture of estate." 

In 56 Corpus Juris, page 1261, the 
authors declare that evidence used in 
a criminal case must be returned to 
the accused upon proper application, 
citing State v. Ware (Ore.) 154 Pac. 
90S, and Robinson v. Inches (Mich.) 
190 N. W. 227. 

It is my opinion that Simpson could 
have demanded the return of these 
guns after they were no longer needed 
by the state as evidence in the case. 
Inasmuch as Simpson has been exe
cuted, the guns would pass as personal 
property of his estate and the clerk 
of the court is authorized to deliver 
them to the person to whom the per
sonal property of the estate has passed, 
or upon sufficient showing to any 
person who shows his right to claim 
these guns. 

Opinion No. 274. 

Counties-Public Domain Lands-
Apportionment of Money Received 

Under Taylor Grazing Act-Section 
191.2, R. C. M., 1935, as Amended 
By Chapter 102, Laws of 1939. 

HELD: Moneys received by county 
treasurers from the State Treasurer 
earned by public domain lands within 
a Taylor Grazing District are distribu
ted according to Subdivision 2(a), Sec
tion 191.2, R. C. M., 1935, as amended 
by Chapter 102, Laws of 1939. 
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