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OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 270.

Taxation-Lands-AssessmentsSegregation of Unplatted Strip.
HELD: In the absence of statutory
authority the owner of lands within
the limits of a city may not have an
unplatted strip assessed for street improvement, segregated and separately
assessed so as to permit payment of
the tax on the balance without payment
of the tax on such unplatted strip.
December 9, 1940.
Mr. Bert W. Kronmiller
County Attorney
Hardin, Montana

VI/ e know of no authority permitting
the segregation of the lands in the manner suggested by the taxpayer and in
the absence of such authority we do not
think the county treasurer can legally
permit it. See 15 Opinions of the
Attorney General 44.) Lands must
be classified for tax purposes according to legal subdivisions (Section 2026, R. C. M.. 1935), and
assessed in parcels and subdivisions
(2023 Id.). Vie know of no statutory
authority permitting the owner to require segregation of an unplatted strip
of land such as is described from a
legal subdivision and to have the same
separately assessed for tax purposes.
Opinion No. 271.

Dear Mr. Kronmiller:
You have submitted the following:
"A taxpayer of Big Horn County
owns a tract of land lying within the
corporate limits of the City of Hal'din, Montana, which is approximately one-half mile long. This land is
vacant, and running along the south
boundary of said tract of land is a
street of the City of Hardin, which
is commonly known as Eighth Street.
Recently the City of Hardin paved
Eighth Street and made an improvement district which includes the
lands lying on each side of Eighth
Street, which have been assessed for
the payment of said pavement improvement. Under the provisions of
the improvement district, which was
created by the City of Hardin, sixtyfive feet of the lands belonging to
said taxpayer lying along Eighth
Street have been assessed for said
improvements under said improvement district. The taxpayer requested the County Treasurer of Big
Horn County to segregate all of the
lands lying outside of the improvement district, and permit him to pay
the taxes upon these lands without
the payment of the taxes assessed
upon the sixty-five foot strip which
is within the improvement district.
Can the County Treasurer permit the
segregation and payment upon the
lands, not including those within the
improvement district? This tract of
land, owned by the taxpayer, consists
of approximately sixty-five or seventy acres which have never been platted into lots or streets."

State Lands-Certificate of PurchaseCancellation-ReinstatementQuitclaim Deeds, Title Passed BySection 3, Chapter 141, Laws of 1939.
HELD: Section 3, Chapter 141,
Laws of 1939 limits the authority of
the Board of Land Commissioners to
the reinstatement of a certificate of
purchase to six years after cancellation.
Quitclaim deeds convey all rights
of grantors, including mineral rights
unless expressly reserved.
December 10, 1940.
Mrs. Nanita B. Sherlock
Commissioner of State Lands
The Capitol
Dear Mrs. Sherlock:
The State took a mortgage on lands
and later accepted a quitclaim deed in
lieu of foreclosure. The deed contained
a reservation of the right to re-purchase
before a certain date, advantage of
which was taken by the grantors.
Because of default the contract of repurchase was cancelled January 5, 1933.
You now inquire (1) whether the contract may be reinstated and assigned
to a person who desires to explore for
oil and gas, and (2) whether the state
secured the mineral rights by the quitclaim deed.
A quitclaim deed conveys all the
rights of the grantors. If they had the
mineral rights to the lands, such rights
unless reserved would be conveyed by
their auitclaim deed to the state. We
find no statutory authority. however.
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for the reinstatement of a contract
after six years or more have elapsed
since its cancellation. Section 3, Chapter 141, Laws of 1939 expressly provides:
"Whenever a certificate of purchase has been cancelled and annulled as provided by law, the owner,
his assignee, heir or devisee may
within six (6) years after cancellation and annulment of such certificate of purchase make application
to the State Board of Land Commissioners for the reinstatement of such
certificate, * * * "
We think the Board of County Commissioners had no authority except
that granted by this section. The authority of the commissioners is limited
by the statute. No circumstances have
been presented which would make the
statute inapplicable.
Opinion No. 272.
Taxation-Corporation License Tax
Computed on Interstate and
Intrastate Business-Section 2296.
HELD: Corporations in making
returns to the corporation license tax
department of the Board of Equalization must include net income from
both interstate and intrastate business.
December 10. 1940.
Mr. Frank A. Malone
Tax Attorney
Law Department
The Pullman Company
Chicago, Illinois
Dear Mr. Malone:
Judge Ralph J. Anderson, Counsel
for the State Board of Equalization,
informs me that at a recent conference
between you in Chicago you requested
an opinion from me as to whether the
amendment of the corporation license
tax act, enacted by the Montana Legislature in 1933 as Chapter 166 of the
Laws of that year, now found as Section 2296, Revised Codes of 1935. has
the effect of changing the law theretofore existing, to the end that in determining the net income upon which
the corporation license tax is to be
computed interstate business is to be
included in such net income.
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Section 2296 of the Revised Codes
of 1921, after providing the corporations upon which the tax was to be
imposed and the income upon which
the tax was to be computed, contained
this proviso:
"Provided, however, that in the
case of a corporation engaged in
interstate commerce, the license fee
shall be based upon the net earnings
of said corporation derived from its
intrastate business in the State of
Montana, only."
The Legislature in its amendment
in 1933 declared by Section 1 of Chapter 166, now Section 2296, Revised
Codes of 1935, that Section 2296 of the
Codes of 1921 "be and the same is hereby amended to read as follows." The
section as amended in conformity with
the command of the Constitution was
then set forth at length. The above
proviso was omitted from the amendatory statute. No words of like import
or similar meaning or in any way related to this proviso are found in the
amendment.
Section 2296 of the Revised Codes,
it may be noted in passing, was further
amended by Chapters 29 and 92 of the
Laws of 1937. Neither of these amendments in any wise affect the subject
under discussion.
vVhen the Legislature declares an
existing statute "to be amended to
read as follows" the Legislature evinces
intention to make the new statute a
substitute for amended statute exclusively and only those portions of
amended statutes repeated in new ones
are retained. State ex reI.. Nagle v.
Leader Company, 97 Mont. 586, 37 Pac.
2d 561.
Where the phraseology of a statute
is changed it is generally presumed
that the Legislature in adopting amendment intended to change existing
law. State v. Wibaux County Bank of
Wibaux, 85 Mont. 532, 281 Pac. 341.
Certiorari denied. American Surety
Company of New York V. Mullendore,
281 U. S. 725.
Clearly by the omission of the
above quoted proviso the Legislature
clearly intended to include the net income arising from interstate business
as well as intrastate business in the
determination of the amount of net
income subject to the imposition of
the corporation license tax.

