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the estate after funeral expenses not
exceeding $100.00 and the cost of administering the estate have been paid.
However, if real estate is occupied at
the time of his death by his surviving
spouse or a dependent, such property
while so occupied could not be sold to
enforce the claim of the state or
county.
Under Section II of Part III of said
chapter, as one of the requirements
for granting assistance, it is provided
that the applicant must not have made
an assignment or transfer of property
for the purpose of rendering himself
eligible for assistance within two years
immediately prior to the filing of the
application. Under Section XV of
Part I of this chapter it is made a
misd.et;leanor for an~ one knowingly
obtallllllg or attemptlllg to obtain or
aiding or abetting anyone to obtain
by means of wilfully false statements
o.r representations or by impersonatIon, or other fraudulent devices, public assistance to which he is not enentitled, assistance greater than that to
which he is justly entitled; or whoever ai.ds 0:- abets in buying or in any
way dlSpOSlllg of the property, either
personal or real, of a recipient of
assistance without the consent of the
county department and with the intent
to defeat the purposes of the act. These
~re the only sections having any bearll1g upon the property of an old age
recipient. You will note that Section'
XV is a penal statute and of course
would be of no avail to the state or
county in enforcing its claim.
. you will note that under the proVISIOns of Chapter 170, Laws of 1935
which of course was repealed by Chap~
ter 82, the legislature provided that the
county old age pension commission
may in its discretion require as a condition for receiving old age assistance
that the applicant transfer his property
to the county old age pension commission, and it authorized the commission
~o manage the property, lease, or sell
It and to pay the income to the recipient, and upon his death to deliver
any surplus to the heirs after deducting
any amount paid from county funds
to the recipient during his lifetime. The
mere fact that the legislature omitted
this provision from the Act of 1937
would indicate that they did not intend
the state or county to have any lien
or ?old on th~ property of an old age
assistance reCIpient, nor that he should

be required to transfer his property as
a co~dition of receiving the grant.
It IS, therefore, my opinion that the
state or county has no lien of any kind
or nature on the property, real or person.al.. of an old age recipient or any
reCipient of relief.
Opinion No. 264.
Counties-Clerk and RecorderAbstracters-IndicesPublic Records
HELD: 1. Tract indices in the
office of the clerk and recorder are
public records and must be made
available during office hours for inspection of public.
'
2. Certified public abstracters have
the right to copy tract records in office
of Clerk and Recorder without charge.
October II, 1940.
Mr. Edward T. Dussault
County Attorney
Missoula, Montana
Dear Mr. Dussault:
The question submitted to this office
in short, is, are the tract indices no~
in the office of the county clerk and
recorder public property?
The facts submitted and upon which
this opinion is necessarily based are
the following: During the period from
1928 to 1931, inclusive, your county
contracted and received the services
?f .certain parties in preparing tract
ll1dlCeS for the use of the county in the
preparation of abstracts.
Am.ong the powers delegated to
counties, we have the power (subsection 3 of Section 4444, R. C. M.,
1935) that the counties may make such
contracts as may be necessary to the
exercise of their powers.
. The powers of the county are exercised by the county commissioners
(State ex reI. Furnish et al. v. Mullendore, 53 Mont. 109, 117).
You admit that the purpose of making these tract indices was in the aid
of abstracters in making abstracts to
real property. Paragraph 4 of Section
4139.11, as far as pertinent herein reads
as follows:
'
"The certificate of authority * * •
shall au!horize the person, firm or
corporatIOn, named in it. to engage
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in and carryon the business of an
abstracter >I< >I< >I< and for that purpose to have access to the public
records in any office >I< >I< >I< during
office hours, >I< >I< >I<
Section 4810 reads:
"All books or records, maps,
charts, surveys and other papers on
file in his office, must, during office
hours be open for the inspection of
any person who may desire to inspect them, and may be inspected
without charge; and he must arrange
the books of record and indices in
his office in such suitable places as
to facilitate their inspection."
"

The above section refer's to the
duties of the clerk and recorder of the
respective counties, while Section
4931.11, supra, has reference to abstracters and for which service the abstracter must have authority and pays for
such authority the sum of $5.00 per
year. Section 4465.19 gives to the
county commissioners power to contract for books and stationery for
county offices.
Section 455 reads:
"The public records and other matters in the office of any officer are
at alI times, during office hours, open
to the inspection of any person. In
cases of attachment, the clerk of the
court with whom the complaint is
filed must not make public the fact
of the filing of the complaint, or the
issuing of such attachments, until
after the filing of return of service of
attachment."
We mention the above section to
show that there are some exceptions
as to public records but the tract
indices are not within the exception.
Section 10540 defines public records
as being written acts or records of the
acts of the sovereign authority, of
official bodies and tribunals. and of
public officers. legislative, judicial, and
executive, whether of this state. of the
United States, of a sister state, or of
a foreign country, and Section 10542,
R. C. M., 1935, provides that every
citizen has a right to inspect and take
a copy of any public writings of this
state, except as otherwise expressly
provided by statute, and there is no
express provision excepting tract indices in the county clerk and recorder's
office.
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It is my opinion that the tract indices
referred to are public records and that
the abstracters, under the sections
aforesaid, have a right to inspect and
to copy the same.
In the event that these tract indices
should not be construed as public
records we still have another section
dealing with such matters which extends beyond the matter of public
records and eliminates the necesity of
a precise definition of what may constitute public records (Section 455, R. C.
M., 1935), which, under the rule stated
in State v. McGrath, would bring the
tract indices within the rights of the
public to inspect and within the rights
of the abstracters to take copies (State
ex reI. Holloran v. McGrath, 104 Mont.
490, 498, 67 Pac. (2) 838).
Opinion No. 265.
Public Welfare-State Board of Public
Welfare-Property-Proceeds of Fire
Insurance, Trust Funds, Use of.
HELD: Funds derived as proceeds
of fire insurance covering property of
the State Department are trust funds
and may be used by the State Board of
Public Welfare for any lawful expenditure, regardless of fiscal periods. (See
Opinion 99, Vol. 18.)
November 23, 1940.
I. M. Brandjord, Administrator
State Department of Public Welfare
Helena, Montana

My Dear Mr. Brandjord:
You have requested opinion as to
whether funds derived from proceeds
of a policy of fire insurance covering
property of the Department, viz., Miles
City Tannery. and contents, amounting
in all to $23,000.00 are subject to disposition by the State Board of Public
vVelfare for any expenditure that the
State Department of Public Welfare
may lawfully incur. This office has
heretofore held that proceeds of a sale
of its property are trust funds of the
State Department of Public Welfare,
and may be used for any purpose of
the department regardless of fiscal periods. (See Opinion No. 99, Vol. 18,
Official Opinions of Attorney General.)
By the same reasoning, we here hold
that proceeds of an insurance policy

