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fers from the drought, and as long as
it is necessary to drill and construct
wells and/or reservoirs to relieve distress resulting from said drought,
and/or as long as there is water available from said well and/or wells and/or
reservoir and/or reservoirs located
upon the above described premises for
general public domestic use for the
general use of livestock." From this
language of the agreement, it is quite
apparent that there was no intent on
the part of either party that any title
either by fee or less, should pass. Vofe
must conclude, therefore, that no title
to real property passed by virtue of
this agreement, but only a right of
use of real property for a specific purpose and a limited time.
The State Board of Public Welfare
acquired whatever rights, liabilities or
obligations were created by this agreement by virtue of the provisions of
sub-section (f), Section II, Part I of
Chapter 82, Laws of 1937, the act
creating the State Department of Public Welfare. Therefore, in the agreement here in Question, the State Board
of Public \Velfare was substituted for
the Montana Relief Commission as one
ot the parties thereto, and acquired all
rights under said agreement given to
the commission.
The purpose of the agreement having
long since been accomplished, the State
Board of Public Welfare may exercise
the right granted by said agreement
and abandon, revoke or terminate the
same, either with or without a cash
consideration.
You advise that certain equipment
was placed on said land, and you ask
if such may be. turned over to the
County Commissioners of Judith Basin
County, without any cash consideration.
This equipment constituted personal
property and was acquired by the State
Board of Public Welfare by virtue of
sub-section (f), Section II, Part I,
Chapter 82, Laws of 1937, and the title
thereto became vested in the State of
Montana, for the use and benefit of
the Department of Public Welfare.
This office has heretofore held that
under the provisions of Section 293.4,
R. C. M., 1935, the state purchasing
agent, with the consent and approval
of the Governor, has the exclusive right
to sell or dispose of, or authorize the
sale or other disposition of personal
property of the department, title to
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which is in the State. (See Opinion
No. 190, Vol. 17, Opinions of the Attorney General.)
It is therefore my opinion that the
State Board of Public Welfare may,
with the authority of the state purchasing agent and the consent of the Govrenor, dispose of said equipment without cash consideration.
For your guidance, we enclose form
for terminating the agreement of August 17, 1934.
Opinion No. 263.
Public WeHare-Old Age AssistanceLien.
HELD: The state or county has no
lien on property of recipient of old age
assistance.
The state or county may not require
as a condition of granting old age assistance that the applicant transfer his
property.
September 30, 1940.
Clyde Hayden
County Attorney
Hamilton, Montana
~dr.

My dear Mr. Hayden:
In your letter of August 20 you
advise that the county welfare department of your county desires information as to what rights the county and
state have in the property, real or personal, of a recipient of old age assistance.
There is no such thing as a lien provided under Chapter 82, Laws of 1937,
as amended by Chapter 129, Laws of
1939. Section II of Part III of Chapter
82 provides, as you know, that on the
death of such recipient the total amount
of assistance paid him shall be allowed
as a claim against the estate after
funeral expenses not to exceed $100.00
have been paid and after the expenses
of administering the estate have been
paid. The section further provides that
no claim may be enforced against any
real estate of a recipient while it is
occupied by the surviving spouse or
dependent. This, T take it, merely gives
the state or county a right to have allowed a claim against the estate of an
old age recipient. Therefore, if such
recipient dies, leaving property which
is subject to probate, the claim of the
state or county must be allowed against
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the estate after funeral expenses not
exceeding $100.00 and the cost of administering the estate have been paid.
However, if real estate is occupied at
the time of his death by his surviving
spouse or a dependent, such property
while so occupied could not be sold to
enforce the claim of the state or
county.
Under Section II of Part III of said
chapter, as one of the requirements
for granting assistance, it is provided
that the applicant must not have made
an assignment or transfer of property
for the purpose of rendering himself
eligible for assistance within two years
immediately prior to the filing of the
application. Under Section XV of
Part I of this chapter it is made a
misd.et;leanor for an~ one knowingly
obtallllllg or attemptlllg to obtain or
aiding or abetting anyone to obtain
by means of wilfully false statements
o.r representations or by impersonatIon, or other fraudulent devices, public assistance to which he is not enentitled, assistance greater than that to
which he is justly entitled; or whoever ai.ds 0:- abets in buying or in any
way dlSpOSlllg of the property, either
personal or real, of a recipient of
assistance without the consent of the
county department and with the intent
to defeat the purposes of the act. These
~re the only sections having any bearll1g upon the property of an old age
recipient. You will note that Section'
XV is a penal statute and of course
would be of no avail to the state or
county in enforcing its claim.
. you will note that under the proVISIOns of Chapter 170, Laws of 1935
which of course was repealed by Chap~
ter 82, the legislature provided that the
county old age pension commission
may in its discretion require as a condition for receiving old age assistance
that the applicant transfer his property
to the county old age pension commission, and it authorized the commission
~o manage the property, lease, or sell
It and to pay the income to the recipient, and upon his death to deliver
any surplus to the heirs after deducting
any amount paid from county funds
to the recipient during his lifetime. The
mere fact that the legislature omitted
this provision from the Act of 1937
would indicate that they did not intend
the state or county to have any lien
or ?old on th~ property of an old age
assistance reCIpient, nor that he should

be required to transfer his property as
a co~dition of receiving the grant.
It IS, therefore, my opinion that the
state or county has no lien of any kind
or nature on the property, real or person.al.. of an old age recipient or any
reCipient of relief.
Opinion No. 264.
Counties-Clerk and RecorderAbstracters-IndicesPublic Records
HELD: 1. Tract indices in the
office of the clerk and recorder are
public records and must be made
available during office hours for inspection of public.
'
2. Certified public abstracters have
the right to copy tract records in office
of Clerk and Recorder without charge.
October II, 1940.
Mr. Edward T. Dussault
County Attorney
Missoula, Montana
Dear Mr. Dussault:
The question submitted to this office
in short, is, are the tract indices no~
in the office of the county clerk and
recorder public property?
The facts submitted and upon which
this opinion is necessarily based are
the following: During the period from
1928 to 1931, inclusive, your county
contracted and received the services
?f .certain parties in preparing tract
ll1dlCeS for the use of the county in the
preparation of abstracts.
Am.ong the powers delegated to
counties, we have the power (subsection 3 of Section 4444, R. C. M.,
1935) that the counties may make such
contracts as may be necessary to the
exercise of their powers.
. The powers of the county are exercised by the county commissioners
(State ex reI. Furnish et al. v. Mullendore, 53 Mont. 109, 117).
You admit that the purpose of making these tract indices was in the aid
of abstracters in making abstracts to
real property. Paragraph 4 of Section
4139.11, as far as pertinent herein reads
as follows:
'
"The certificate of authority * * •
shall au!horize the person, firm or
corporatIOn, named in it. to engage

