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equality of taxation is not possibl~ but 
substantial equality may be achIeved 
and the tax apportioned according to 
the benefit rendered. 

\Vhen there is a surplus in the fund, 
such money becomes a trust fund to 
be used only for the purpose for which 
it was raised and cannot be used for 
any other purpose. (Spitzer v. El 
Reno (Okla.), 138 Pac. 797.) . 

It is my opinion that money raIsed 
within a district must be expended en­
tirely within that district and surplus 
funds or equipment purchased for that 
district cannot be used in other parts 
of the county not included in a weed 
control district. 

The use of such equipment and funds 
on county roads raises another ques­
tion entirely. The statute does provide, 
in Section 15, that, 

"It shall be the duty of the com­
missioners to control noxious weeds 
and exterminate noxious weed seed 
on the highways and county owned 
land within the confines of the dis­
trict. The total cost of such control 
and extermination shall be paid from 
the "noxious weed fund." 

The county could require that a gen­
eral fund of the county bear two-thirds 
of the expense of county owned land 
and public highway in the same way 
that individuals must bear two-thirds 
of the expense in controlling weeds on 
their land, but the statute does not 
provide for this. So such procedure is 
discretionary with the county commis­
sioners. The county commissioners, 
however, are required to control noxi­
ous weeds and exterminate weed seed 
on county land and highways and may 
pay for the cost of this control either 
from the noxious weed fund entirely 
or partly from the noxious weed fund 
and partly from the general fund of the 
county. 

Opinion No. 259. 

Horticulture, Inspector-Power to Re­
quire Fumigation-Apples­

Agriculture, Commis-
sioner of. 

HELD: The Commissioner of Agri­
culture may require that trucks in 
which loose apples have been hauled 
be fumigated in the presence of one of 
the horticultural inspectors before an­
other load may be hauled therein. 

September 13, 1940. 
Mr. G. L. Knight 
Chief of the Division of Horticulture 
Missoula, Montana 

My dear '\1r. Knight: 

While most of the apples sold in 
Montana are packed in boxes, crates, 
barrels, or bags, some are loaded loose 
in trucks and are sold in bulk. You 
have asked if the inspectors of the 
Division of Horticulture can require 
the truck owner to fumigate his truck 
after hauling a load of loose apples and 
before hauling another such load. 

Section 3610, Revised Codes of Mon­
tana, 1935, declares that the commis­
sioner of agriculture may prescribe 
regulations for the inspection, disin­
fection, or destruction of fruit boxes 
or packages or other suspected ma­
terial or transportable articles danger­
ous to orchards, fruit, and fruit trees. 
This section also provides: 

"* * * For further prevention of 
the spread of diseases dangerous to 
fruit and fruit trees, it shall be un­
lawful for any person or persons, 
dealer or dealers, to allow, or cause 
to be used a second time, any crate, 
box, barrel, package or wrapping 
once having contained fruit or nur­
sery stock, except that at the written 
request of a nurseryman, an inspector 
may permit boxes or packages hav­
ing contained nursery stock to be 
thoroughly fumigated by him or in 
his presence, at the expense of the 
nurseryman * * *." 
It is a well known fact that one of 

the chief causes for the spread of in­
sect pests and orchard infections is 
the re-use of old boxes, crates, and 
the like. The purpose of Section 3610 
is to remove some of the danger of 
infection of clean orchards by diseases 
and insects from infected orchards. If 
an apple box or crate could spread 
insect pests and orchard disease, how 
much greater would be the opportunity 
for the insects and disease carriers to 
lurk in the bed of a truck? This is 
even more evident when it is recalled 
that the better grade of apples are 
always sorted, graded, and packed in 
boxes while it is only the poorer grades 
that are sold in bulk. This means that 
the loose apples are much more likely 
to be the ones that are diseased or con­
taminated than are those that are 
packed in boxes, etc. 

cu1046
Text Box



260 OPINIONS OF THE ATTORNEY GENERAL 

It is, then, my opinion that the Com­
missioner of Agriculture has the au­
thority to treat a truck in which loose 
apples are loaded in the same way he 
treats a box of apples. Then he may 
require that a truck in which loose 
apples have been loaded to be fumi­
gated in the presence of one of the 
horticultural inspectors before another 
load of apples may be hauled therein. 

Opinion No. 260. 

Building and Loan Associations-Fed­
eral Home Loan Bank-Borrow­

ing From-State Super­
intendent of Banks. 

HELD: A Montana building and 
loan association may pledge and hy­
pothecate any of its assets to secure 
loans from the Federal Home Loan 
Bank without the consent of the state 
superintendent of banks. 

September 13, 1940. 
Hon. W. A. Brown 
Superintendent of Banks 
The Capitol 

Dear Mr. Brown: 

You have submitted the question 
whether a Montana building and loan 
association may pledge and hypothe­
cate any of its assets to secure loans 
from the Federal Home Loan Bank 
without the consent of the state super­
intendent of banks: 

Subdivision 12 of Section 6355.13, 
R. C. M., 1935, as amended by Chap­
ter 80, Laws of 19~9, reads as follows: 

"* * * also to borrow money from 
the federal home loan bank upon 
such terms as may now or hereafter 
be required by the federal home loan 
bank, and to execute the promissory 
note of the corporation therefor, 
and to pledge or hypothecate any 
of the assets of the corporation to 
secure the repayment of said loan, 
with interest, in accordance with 
the federal home loan bank act, and 
the rules and regulations adopted or 
to be adopted thereunder." 

It will be noted that this proviso 
contains no limitation or restrictions. 
The legislature doubtless felt that none 
was necessary or advisable in borrow­
ing money from the Federal Home 

Loan Bank and that the Federal Act, 
Rules and Regulations concerning the 
same would be sufficient. At any rate, 
we are unable to advise you that in the 
absence of statutory limitations that 
any limitations may be imposed by 
the state. 

We are unable to agree with the 
opinion of the Attorney General in 
Volume 16, Opinions of the Attorney 
General, 361. The reasoning used by 
the Attorney General in answering the 
first question should have led him to 
answer the second question in the same 
way as the first, or, in other words, to 
come to the opposite conclusion. 

Opinion No. 261. 

Insurance-Counties-School Dis­
tricts-Constitutional Law. 

HELD: The state or its political 
subdivisions may insure property or 
liability in any company licensed to do 
business within the state under a con­
tract providing for an initial premium 
with a limited contingent liability. 

September 17, 1940. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

My dear Mr. Anderson: 

You have asked: 

"Can the State of Montana, and its 
counties, school districts, munici-

. palities or other political subdivisions 
legally insure their property or lia­
bility in an insurer licensed in Mon­
tana, under a contract providing for 
an initial premium with a maximum 
contingent premium limited to an 
amount not to exceed the initial 
premium?" 

It has been frequently contended 
that by 1\1suring in mutual or recipro­
cal companies admitted to do business 
in the State of Montana, the state or 
its political subdivisions thereby violate 
Section 1 of Article XIII of the Con­
stitution of Montana, which provides: 

"Neither the state, nor any county, 
city, town, municipality, nor other 
subdivision of the state shaH ever 
give or loan its credit in aid of, or 
make any donation or grant, by 
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