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Lewis and Clark County, 24 Mont. 335, 
61 Pac. 879. We must, therefore, look 
to some statutory authority permitting 
the county commissioners to pay such 
expenses. 

Section 1480, R. C. M., 1935, pro
vides: 

"Expenses of commitment a coun
ty charge. The expenses of exami
nation, transportation, and clothing 
of the inmates admitted under this 
act shall be paid by the county from 
which they were committed, upon 
the rendering of a sworn itemized 
account of said expenses, and the 
county in turn shall collect, in its 
own name, from the parents, guar
dian, or estate of the inmate, pro
vided they are financially able to 
meet such expenses. Said inmate, 
whether a minor or adult, shall re
main such county charge so long as 
he is in this institution." 

I do not find any other statute ap
plicable to this question and it would 
seem that if the county is liable for 
any charges in connection with inmates 
of this institution. their liability is gov
erned by this statute. The statute 
states specifically that the expenses of 
examination, transportation and cloth
ing shall be a county charge. Under 
the maxim "inclusio unius est exclusio 
alterius," only those expenses included 
in the statute are chargeable. 

The state legislature makes an ap
propriation for the maintenance of this 
institution. If such appropriation for 
any year is insufficient, the law makes 
provision whereby expenditures in ex
cess of appropriation may be author
ized by the Board of Examiners in 
cases of emergency. (Chap. 40. Laws 
of 1937,) 

There being no statutory authority 
for the expenditure of county funds 
for board and room of inmates of the 
Montana State Training School, it fol
lows that the board of county commis
siners is without authority to make 
such expenditure. 

Opinion No. 258. 

Weed Control-Noxious Weeds--Tax
ation-County Commissioners. 

HELD: 1. Equipment purchased 
from the Noxious Weed Fund and sur
plus funds may not be used outside 
the district. 

2. The county may pay its share of 
the expense of weed control on high
ways and county owned land either 
out of .the noxious weed fund or out 
of the general fund. 

September 13, 1940. 
Mr. Claude A. Johnson 
County Attorney 
Red Lodge, Montana 

My dear Mr. Johnson: 

You have asked if equipment pur
chased with funds raised by taxation 
in a weed-control district for the pur
pose of control and extermination of 
noxious weeds, and surplus funds of 
such district can be used outside the 
district to control weeds on county 
roads. 

The statute, Chapter 195, Laws of 
1939, provides for the creation of a 
weed control and weed extermination 
district. when twenty-five per cent. 
(25%) of the freeholders present a 
petition to the county commissioners 
for the creation of such a district 
(Sec. 5). 

After a hearing, if land owners own
ing fifty-one per cent. (51%) of 
the agricultural land within the pro
posed district file written consent, and 
the county commissioners deem it de
sirable and for the best interests of all 
concerned to create such a district, an 
order is made establishing the district 
and setting its boundaries. (Sec. 7.) 

The board of county commissioners 
may appropriate money from the gen
eral fund of the county, or levy a tax 
not exceeding one mill on the dollar, 
to be used for control of noxious weeds 
and placed in a fund to be designated 
"noxious weed fund." "This fund shall 
be kept separate and distinct by the 
county treasurer and shall be expended 
by the commissioners at such time and 
in such manner as is by said super
visors deemed best to secure the con
trol and extermination of noxious 
weeds and weed seed. Warrants upon 
such funds may be drawn by the sup
ervisors and countersigned by the com
missioners." (Sec. 13). This is a fund 
created for a special purpose and the 
county commissioners and supervisors 
make a substantial approximation of 
the cost of controlling noxious weeds 
and the people of the district pay in 
the form of a tax their aliquot share 
of the remaining expenses. Exact 
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equality of taxation is not possibl~ but 
substantial equality may be achIeved 
and the tax apportioned according to 
the benefit rendered. 

\Vhen there is a surplus in the fund, 
such money becomes a trust fund to 
be used only for the purpose for which 
it was raised and cannot be used for 
any other purpose. (Spitzer v. El 
Reno (Okla.), 138 Pac. 797.) . 

It is my opinion that money raIsed 
within a district must be expended en
tirely within that district and surplus 
funds or equipment purchased for that 
district cannot be used in other parts 
of the county not included in a weed 
control district. 

The use of such equipment and funds 
on county roads raises another ques
tion entirely. The statute does provide, 
in Section 15, that, 

"It shall be the duty of the com
missioners to control noxious weeds 
and exterminate noxious weed seed 
on the highways and county owned 
land within the confines of the dis
trict. The total cost of such control 
and extermination shall be paid from 
the "noxious weed fund." 

The county could require that a gen
eral fund of the county bear two-thirds 
of the expense of county owned land 
and public highway in the same way 
that individuals must bear two-thirds 
of the expense in controlling weeds on 
their land, but the statute does not 
provide for this. So such procedure is 
discretionary with the county commis
sioners. The county commissioners, 
however, are required to control noxi
ous weeds and exterminate weed seed 
on county land and highways and may 
pay for the cost of this control either 
from the noxious weed fund entirely 
or partly from the noxious weed fund 
and partly from the general fund of the 
county. 

Opinion No. 259. 

Horticulture, Inspector-Power to Re
quire Fumigation-Apples

Agriculture, Commis-
sioner of. 

HELD: The Commissioner of Agri
culture may require that trucks in 
which loose apples have been hauled 
be fumigated in the presence of one of 
the horticultural inspectors before an
other load may be hauled therein. 

September 13, 1940. 
Mr. G. L. Knight 
Chief of the Division of Horticulture 
Missoula, Montana 

My dear '\1r. Knight: 

While most of the apples sold in 
Montana are packed in boxes, crates, 
barrels, or bags, some are loaded loose 
in trucks and are sold in bulk. You 
have asked if the inspectors of the 
Division of Horticulture can require 
the truck owner to fumigate his truck 
after hauling a load of loose apples and 
before hauling another such load. 

Section 3610, Revised Codes of Mon
tana, 1935, declares that the commis
sioner of agriculture may prescribe 
regulations for the inspection, disin
fection, or destruction of fruit boxes 
or packages or other suspected ma
terial or transportable articles danger
ous to orchards, fruit, and fruit trees. 
This section also provides: 

"* * * For further prevention of 
the spread of diseases dangerous to 
fruit and fruit trees, it shall be un
lawful for any person or persons, 
dealer or dealers, to allow, or cause 
to be used a second time, any crate, 
box, barrel, package or wrapping 
once having contained fruit or nur
sery stock, except that at the written 
request of a nurseryman, an inspector 
may permit boxes or packages hav
ing contained nursery stock to be 
thoroughly fumigated by him or in 
his presence, at the expense of the 
nurseryman * * *." 
It is a well known fact that one of 

the chief causes for the spread of in
sect pests and orchard infections is 
the re-use of old boxes, crates, and 
the like. The purpose of Section 3610 
is to remove some of the danger of 
infection of clean orchards by diseases 
and insects from infected orchards. If 
an apple box or crate could spread 
insect pests and orchard disease, how 
much greater would be the opportunity 
for the insects and disease carriers to 
lurk in the bed of a truck? This is 
even more evident when it is recalled 
that the better grade of apples are 
always sorted, graded, and packed in 
boxes while it is only the poorer grades 
that are sold in bulk. This means that 
the loose apples are much more likely 
to be the ones that are diseased or con
taminated than are those that are 
packed in boxes, etc. 
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