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gency," and obviously intended to con­
tinue the benefits provided by Chapter 
85. The most important benefit of 
Chapter 85 was the authority granted 
political subdivisions to levy each year 
of the life of the Act a tax of 5 mills, 
or a total of 10 mills for the two-year 
period. By extending the life of the 
Act for a further two-year period be­
cause of a "continuing emergency," 
it is obvious that the intention was to 
continue the authority to levy an ad­
ditional 5 mills in each year of the 
extended period. There could be no 
other purpose in extending the life 
of the Act. 

It is, therefore, my opinion that the 
effect of Chapter 209, Laws of 1939, is 
to extend the provisions of Chapter 85 
until March 15, 1941, including the 
authority to levy annually an addi­
tional tax of lI,%. 

Opinion No. 254. 

Elections-Candidates, Defeated at Pri­
mary May Not Have Name 

Printed on General Elec_ 
tion Ballot. 

HELD: A candidate at primary 
election who was defeated may not 
have his name written on ballot under 
any party designation. 

Mr. Clyde Hayden 
County Attorney 
Hamilton, Montana 

Dear Sir: 

September 3, 1940. 

A defeated candidate for the Demo­
cratic nomination for County Superin­
tendent of Public Instruction had her 
name written in on the Republican 
ticket and received the highest number 
of votes for the Republican nomination 
for that office. You have asked if she 
may have her name printed on the gen­
eral election ballot as the Republican 
nominee. 

This situation is expressly covered 
by Section 651, Revised Codes of Mon­
tana, 1935, which provides for the ar­
rangement of the ballots, their print­
ing, etc., and includes the following: 

"Provided, however, that in the 
event a candidate whose name has 
been printed upon the party ticket 
for which his nominating petition 

shall have been first filed shall fail of 
nomination upon the ticket upon 
which his name is so printed, his 
name shall not be printed upon any 
ballot under any party designation." 

This candidate having failed of 
nomination upon the Democratic party 
ticket may not have her name printed 
upon the general election ballot under 
any party designation. 

Opinion No. 255. 

Elections-Residence-Civilian 
Conservation Corps. 

HELD: One employed or stationed 
at a U. S. Civilian Conservation Corps 
camp may establish residence for pur­
pose of registering and voting, depend­
ing upon intent as manifested by acts 
and circumstances. 

September 10, 1940. 

Mr. Claude A. Johnson 
County Attorney 
Red Lodge, Montana 

Dear Mr. Johnson: 

You have requested my opinion con­
cerning the rights of Civilian Conser­
vation Corps officers to register and 
vote in the general election to be held 
November 5, 1940. 

Sub-section 3 of Section 574, R. C. M., 
1935, classifies United States Civilian 
Conservation Corps persons in the 
same category with soldiers, seamen 
and marines in the army Or navy of 
the United States in respect to regis­
tration and voting. Said section reads 
as follows: 

"No soldier, seaman, or marine in 
the army or navy of the United 
States shall be deemed a resident of 
this state in consequence of being 
stationed at any military or naval 
place within the same. No person 
shall be deemed to have acquired a 
residence in the State of Montana 
by reason of being employed or 
stationed at any United States Civi­
lian Conservation Corps camp within 
the State of Montana or at any 
transient camp maintained for relief 
purposes by the government of the 
United States within the State of 
l\'Iontana." 
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Section 3 of Article IX of the Con­
stitution of the State of Montana reads 
as follows: 

"For the purpose of voting no per­
sons shall be deemed to have gained 
or lost a residence by reason of his 
presence or absence while employed 
in the service of the state, or of the 
United States * * *." 

The expression "shall be deemed" 
has been construed to mean considered, 
determined, adjudged (State ex reI. 
Skino v. District Court et aI., 64 Mont. 
181. 186), and again referring to Sec­
tion 574. sub-sections 4 and 5, indi­
cates that the expression as used in 
this section of the statute should be 
construed to mean "considered." Sub­
section 3, then, of Section 574, would 
read as foIIows: 

No person shalI be considered to 
have acquired a residence in the 
State of Montana by reason of be­
ing employed or stationed at any 
United States Civilian Conservation 
Corps camp * * *. 
With this construction it is apparent 

from the statute that the mere fact 
of serving is not sufficient to give to 
the person residence in the state or 
county; that there must be other re­
quirements to qualify him as a voter. 
The statute does not restrain him from 
becoming a voter should he be in a 
position to qualify as required by the 
Constitution and the laws of the State 

'of Montana. 
Suffrage is a political right or 

privilege which every free community 
grants to such members or class of 
persons as it deems fit to represent and 
advance the wants and interests of the 
whole. Each state of the Union regu­
lates suffrage within its own limits for 
itself and in such a manner as the 
people of the state deem most con­
ducive to their own interest and wel­
fare. 

Section 574, supra, in my opinion, is 
not intended to curtail the rights of 
suffrage. The purpose of the section 
is rather to aid in that the person serv­
ing, by reason of such service, shalI not 
lose his right to suffrage in the state, 
county or precinct from which he 
came, unless it be his intention to so 
do and to acquire rights 1" another 
state, county or precinct. 

The Constitution of many states con­
tains a provision that no person shaII 
be deemed to have gained or lost a 
residence by reason of his presence or 
absence while employed in the service 
of the state or of the United States, 
but this does not mean that he cannot 
establish a voting residence wherever 
he chooses by taking proper and ap­
propriate steps to do so, independently 
of the character or place of his employ­
ment. (Darragh v. Bird, 3 Ore. 229; 
Wood v. Fitzgerald, 3 Ore. 568; Dennis 
v. State, 17 Fla. 389.) A mere con­
structive residence resting upon noth­
ing more tangible than an indefinite 
intention to eventualIy return to it is 
not sufficient (Dhls v. AIIard, 69 Kan. 
825, 77 Pac. 572). The intention must 
be evidenced by something more than 
a mere mental concept. It must be 
coupled with some outward manifesta­
tion indicative of a fixed purpose. A 
mere floating intention to return is not 
sufficient to retain domicile. (Keenan 
on Residence and Domicile, p. 143.) 

In respect to federal office it has been 
decided that persons appointed to pub­
lic office under authority of the United 
States, for the purpose of executing 
the duties of such office did not thereby, 
while engaged in the service of the 
government, lose their domicile in the 
place where they before resided unless 
they intend to remove there to make 
Washington their permanent residence. 
(Atherton v. Thornton, 8 N. H. 180; 
DaIIinger v. Richardson, 176 Mass. 77, 
57 N. E. 224; Carpenter v. Carpenter, 
30 Kan. 712, 2 Pac. 122.) 

It is my opinion that Section 574, 
R. C. M., 1933, means to tell us that 
a legal residence once acquired by 
birth or habitancy is not lost by reason 
of service in the Civilian Conservation 
Corps unless it be the intention of the 
person, as evidenced by manifestations 
aforesaid. to acquire a new residence. 

Opinion No. 256. 

Taxation-Personal Property-Liens-­
Section 2153, R. C. M., 1935-

Chapter 97, Laws of 1937. 

HELD: A lien for personal property 
taxes extends to each particular item 
for the entire tax on alI the property. 

The lien of personal property taxes 
is not lost through a sale of the per­
sonal property. 
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