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they shall be deemed paid fire war
dens under the terms of this act 
* * *." 
Section 1835 (Id.), reads as follows: 

"A1l fire wardens sha1l have au
thority to ca1l upon any able-bodied 
citizen between the ages of eighteen 
and fifty years, resident in the vicin
ity, for assistance in putting out 
fires * * *." 
Section 1830.9 (Id.), authorizes co

operation with private forest owners 
and farmers in the fo1lowing language: 

"The state forester is hereby au
thorized to cooperate with forest 
owners and farmers in the develop
ment and protection of state and pri
vately owned forest lands, planta
tions and shelter belts and brush dis
posal areas within the state." 

In view of these statutory provisions, 
we are of the opinion that a sheriff is 
acting within his statutory duties when 
he assists in fighting forest fires on 
private lands. While no facts are pre
sented, it is obvious that in many in
stances where private lands adjoin 
state forest lands, the fighting ·of forest 
fires on private lands is incidental to 
the protection of state lands. It would 
be most unfortunate if a sheriff were 
required to sit idly by while private 
forest lands burned, until the fire 
reached state forest lands. Section 1835 
makes no exception in the case of 
prisoners in the county jail. In the ab
sence of statutory exemption I see no 
reason why they should be exempt 
from the call of the sheriff for assist
ance. 

If it is the duty of the sheriff to 
fight forest fires and he must travel 
in order to reach them, it would seem 
to follow that he should receive mile
age. Section 4885 (Id.), seems applic
able, it reads: 

"* * * While in the discharge of 
his duties, both civil and criminal, 
except as hereinbefore provided, the 
sheriff sha1l receive ten cents per 
mile for each and every mile actually 
and necessarily traveled. * * *." 
We are therefore of the opinion, for 

the reasons herein stated, that your 
first and secopd questions should be 
answered in the affirmative and the 
third, so far as it concerns state lands 
or forest lands of the state, should be 
answered in the negative. 

Opinion No. 252. 

Elections-Ballots, Arrangement of
Candidates, Rotation on Ballot. 

HELD: Manner of aranging ballot; 
rotation of names, and position of 
parties on ballot explained. 

August 22, 1940. 
Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

Dear Mr. Anderson: 

You have requested our opinion upon 
the fo1lowing question: 

"How shall the ballot be printed 
and provide for rotation and conform 
to Chapter 81, Laws of 1939?" 

Chapter 81, Laws of 1939, amends 
several sections of the 1935 Code 
(notably Section 681), and relates par
ticularly to the form of ballot to be 
uesd in general elections, the purpose 
being undoubtedly to give all candi
dates as fair a chance as possible by 
the placement of names and positions 
on the ballot. The opening clause of 
subsection (b) of Section 2 of the said 
law provides for the arrangement of 
the names of the candidates and the 
respective positions of the offices of 
such candidates It reads. 

"The names of all candidates shall 
be arranged alphabetically according 
to surnames under the appropriate 
title of the respective offices." 

This particular paragraph does not 
conflict with paragraph 2 of the act. 
Paragraph 2 relates to the rotation of 
the names on the ba1lots. 

The various county clerks and re
corders of the various counties, having 
in charge the arrangement of the bal
lot, undoubtedly are concerned with 
the arrangement of the names of the 
candidates on the baJlot. In other 
words, your desire is an interpretation 
of Section 2, subsection (b) of the Act. 
Under Section 2, subsection (b), it is 
provided: 

"The names of all candidates shaJl 
be arranged alphabetically according 
to surnames under the appropriate 
title of the respective offices. * * * 
When two or more persons are 
candidates for election for the same 
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office, including presidential and vice 
presidential candidates, it shall be 
the duty of the county clerk in each 
of the counties of the state to divide 
the ballot forms provided by law for 
the county, into sets so as to provide 
a substantial rotation of the names 
of the respective candidates as fol
lows: 

"He shall divide the whole number 
of ballot forms for the county into 
sets equal in number to the greatest 
number of candidates for any office, 
and he shaH so arrange said sets 
that the names of the candidates 
shall, beginning with a form ar
ranged in alphabetical order, * * * 
be rotated by removing one name 
from the top of the list for each 
office. and placing said name or num
ber at the bottom of that list for 
each successive set of ballot forms; 
provided, however, that no more than 
one of the said sets shal1 be used in 
printing the ballot for use in any 
one precinct. and that all ballots fur
nished for use in any precinct shall 
be of one form and identical in every 
respect. It is further provided that 
candidates of the two major parties 
as hereinabove defined shall be ro
tated as one group and the candi
dates of the minor parites and inde
pendent candidates shall be rotated 
as another group so that the candi
dates of the two major parties for 
a particular office shall appear on 
the ballot before and above any 
candidates of the minor parties or 
independent candidates." 

This provision also sets forth that 
for the purpose of rotation of presi
dential and vice-presidential candidates, 
the offices of president and vice
president, together with presidential 
electors, shall be considered as a 
group and alphabetized under the name 
of the candidate for president. 

Under the above, then, it would be 
proper to list the candidates for a par
ticular state office in the first column 
alphabetically according to the sur
names of the candidates. For example, 
if A. B. and C were candidates for 
governor, they would appear in that 
order on the first set. On the second 
set the names will be rotated by re
moving from the top the name of A 
and placing said name at the bottom. 
The order then of the s'econd set of 
ballots would be B. C, A. On the third 

set. B would be rotated by removing 
the name from the top and placing it 
on the bottom. The order then would 
be. C, A. and B. 

In the second paragraph under sub
section (b) of Section 2 of the said 
chapter, it is provided that the whole 
number of ballot forms shaH be divided 
into sets equal in number to the great
est number of candidates for any office. 
Consequently, if there be five candi
dates for the office of governor and 
that is the greatest number of candi
dates for office on the entire ballot, 
then five sets should be arranged for 
the election. This illustration presup
poses that all candidates would belong 
to parties of equal rank and no ques
tion as to major or minor parties is 
presented. 

The said act further provides that 
the candidates of the two major parties 
shall be rotated as one group, and the 
candidates of the minor parties and 
independent candidates shall be ro
tated as another group, and that the 
candidates of the major parties shall 
appear at all times on the ballot before 
and above any candidates of the minor 
parties or any independent candidates. 
For example, assume that A and B 
are the Democratic and Republican 
candidates respectively for the office of 
president. C, D, and E are the candi
dates for the same office unde.r such 
party designations as the Communist, 
Socialist. Union Candidate, etc. C, D, 
and E are candidates then of the minor 
parties and a rotation will OCCur be
tween A and B as to the major parties 
and between C. D, and E as to the 
minor parties. There will be no rota
tion as between A, B, C, D, and E 
since the separate groups are to rotate 
within themselves. 

Opinion No. 253. 

Taxation-Levy, When Made, Chapter 
85, Laws of 1937, Chapter 209, 

Laws of 1939. 

B ELD: I. The tax levy provided 
for under Chapter 85, Laws of 1937, 
as extended by Chapter 209, Laws of 
1939. may only be made after authori
zation for expenditure has been ob
tained as provided therein. 

2. Each political subdivision may 
separately and independently levy the 
maximum provided under said chap-
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