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ownership of the shipper, the recorded
brand being unvented.
August 9, 1940.
Mr. Paul Raftery
Secretary, Livestock Commission
The Capitol
Dear 1fr: Raftery:
You have submitted the following:
On July 24, 1940, W. O. Bohart
sold a cow bearing Bohart's fresh
brand and also the unvented brand
of Gordon Deams. He submitted to
your inspector a bill of sale from
Frank McKenzy. On the bill of sale
was a statement to the effect that he
(McKenzy) had purchased the cow
from Gordon Deams on a certain
date. Bohart told the inspector that
he could get a bill of sale from Deams
but that he would not do it and that
he would make the Livestock Commission pay for the cow without a
bill of sale. He threatened suit unless the proceeds of sale are paid
over to him by the Livestock Commission.
You ask my advice as to what action
the department should take.
Except for the fresh brand of Bohart's the facts are exactly like those
in the case of Bohart v. Songer et ai.,
recently decided by our Supreme Court,
110 Mont. ............. This case was decided against ]Idr. Bohart, in favor of
the Livestock Commission. Among
other things, the Supreme Court held
that proof of ownership should be
submitted to the Livestock Commission by a shipper before he had a right
to the proceeds or to sue the Livestock
Commission. In that case Bohart did
not submit a bill of sale from the
owner of the recorded brand or any
other satisfactory proof to the Livestock Commission before he commenced action. We do not think that
Bohart's fresh brand adds to the proof.
I t is merely a self-serving declaration.
It is no more than a statement from
Bohart that it is his cow.
We think that the Livestock Commission is legally entitled to (a) either
a bill of sale from Deams or (b) other
satisfactory proof aside from the sel fserving statements of Bohart himself
and McKenzy. Bohart might feel that
he can take a chance on branding and
selling the animal on such proof but
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he should not ask that the Livestock
Commission, which was established to
protect livestock men, to establish a
policy by acting on such so-called
proof. vVe are unable to advise you
that the state should act on proof of
this character. It is not proof that
would be accepted as sufficient in court.
If 11 r. Bohart has or can get a bill of
sale from the owner of the recorded
brand, we see no reason why he should
not present it or present such other
satisfactory proof as the circumstances
warrant.
Opinion No. 251.
Sheriffs-Fighting Forest FiresDuty-Mileage-U se
of Prisoners.
HELD: The sheriff may collect
mileage when called by private persons
to fight forest fires on private land.
The same, rule applies to state lands
or state forests.
The sheriff may take prisoners from
the county jail to fight forest fires on
private lands or state lands.
August 13, 1940.
Mr. Harold K. Anderson
County Attorney
Helena, Montana
Dear Mr. Anderson:
You have submitted the following:
"\. May the Sheriff collect mileage
when called by private persons to
fight forest fires on private land?
"2. May the Sh~iff take prisoners
from the county jail to fight fires on
private land?
"3. Would there be any difference
in your conclusions if the fire was
on public domain, state land or
within a national or state forest?"
Section 1833, R. C. M., 1935, provides,
"The state forester shall appoint
in such number and localities as he
deems wise, public-spirited citizens
to act as volunteer fire wardens.
Every sheriff, under-sheriff, deputy
sheriff, game warden, and deputy
game warden shall 'be ex-officio a
fire warden, but shall not receive
any additional compensation by reason of the duties hereby imposed, and
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they shall be deemed paid fire wardens under the terms of this act

*Section
* *."

1835 (Id.), reads as follows:
"A1l fire wardens sha1l have authority to ca1l upon any able-bodied
citizen between the ages of eighteen
and fifty years, resident in the vicinity, for assistance in putting out
fires * * *."
Section 1830.9 (Id.), authorizes cooperation with private forest owners
and farmers in the fo1lowing language:
"The state forester is hereby authorized to cooperate with forest
owners and farmers in the development and protection of state and privately owned forest lands, plantations and shelter belts and brush disposal areas within the state."
In view of these statutory provisions,
we are of the opinion that a sheriff is
acting within his statutory duties when
he assists in fighting forest fires on
private lands. While no facts are presented, it is obvious that in many instances where private lands adjoin
state forest lands, the fighting ·of forest
fires on private lands is incidental to
the protection of state lands. It would
be most unfortunate if a sheriff were
required to sit idly by while private
forest lands burned, until the fire
reached state forest lands. Section 1835
makes no exception in the case of
prisoners in the county jail. In the absence of statutory exemption I see no
reason why they should be exempt
from the call of the sheriff for assistance.
If it is the duty of the sheriff to
fight forest fires and he must travel
in order to reach them, it would seem
to follow that he should receive mileage. Section 4885 (Id.), seems applicable, it reads:

"* * * While in the discharge of
his duties, both civil and criminal,
except as hereinbefore provided, the
sheriff sha1l receive ten cents per
mile for each and every mile actually
and necessarily traveled. * * *."
We are therefore of the opinion, for
the reasons herein stated, that your
first and secopd questions should be
answered in the affirmative and the
third, so far as it concerns state lands
or forest lands of the state, should be
answered in the negative.

Opinion No. 252.
Elections-Ballots, Arrangement ofCandidates, Rotation on Ballot.
HELD: Manner of aranging ballot;
rotation of names, and position of
parties on ballot explained.
August 22, 1940.
Mr. Harold K. Anderson
County Attorney
Helena, Montana
Dear Mr. Anderson:
You have requested our opinion upon
the fo1lowing question:
"How shall the ballot be printed
and provide for rotation and conform
to Chapter 81, Laws of 1939?"
Chapter 81, Laws of 1939, amends
several sections of the 1935 Code
(notably Section 681), and relates particularly to the form of ballot to be
uesd in general elections, the purpose
being undoubtedly to give all candidates as fair a chance as possible by
the placement of names and positions
on the ballot. The opening clause of
subsection (b) of Section 2 of the said
law provides for the arrangement of
the names of the candidates and the
respective positions of the offices of
such candidates It reads.
"The names of all candidates shall
be arranged alphabetically according
to surnames under the appropriate
title of the respective offices."
This particular paragraph does not
conflict with paragraph 2 of the act.
Paragraph 2 relates to the rotation of
the names on the ba1lots.
The various county clerks and recorders of the various counties, having
in charge the arrangement of the ballot, undoubtedly are concerned with
the arrangement of the names of the
candidates on the baJlot. In other
words, your desire is an interpretation
of Section 2, subsection (b) of the Act.
Under Section 2, subsection (b), it is
provided:
"The names of all candidates shaJl
be arranged alphabetically according
to surnames under the appropriate
title of the respective offices. * * *
When two or more persons are
candidates for election for the same

