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and the last item accrued during the
last month of his term and the statute
would not run until a year had elapsed
from the time that item accrued. A
case squarely in point is Flynn v.
Beaverhead County, 54 Mont. 309:
"Plaintiff then commenced this
action to recover compensation for
the land taken by the county. Among
other defenses interposed, the county
pleaded the bar of certain statutes
of limitations, * * *.
"It will be observed that these
sections have to do with claims or
accounts against a county, * * *.
That the subject matter of this litigation is not such as to give rise to
a claim within the meaning of that
section is apparent. * * *
"The legislature never contemplated that the county would enter
into a solemn compact and then deliberately violate it, and therefore
made no provision for a case of this
character. It is sui generis; but the
county has the use and occupation
of the right of way over plaintiff's
land and will not be heard to say
that through its breach of faith it
has placed the plaintiff in a position
where he is remediless."
The other statute would be Section
9033, which relates to the general limitation of actions and provides for a
two year statute of limitations when
"4. An action for relief on the
ground of fraud or mistake, the
cause of action in such case not to
be deemed to have accrued until the
discovery by the aggrieved party of
the facts constituting the fraud or
mistake."
It is readily apparent that this statute is not applicable because it is conceded that the various county commissioners throughout the State of
Montana acted in good faith when they
approved claims for sheriffs' mileage
at the rate of 7c, and the sheriff himself acted in good faith in presenting
his claim upon this basis and it was
not until the opinion of the Attorney
General was issued pointing out the
mistake that the "discovery by the
aggrieved party of the facts" occurred.
Actually there is serious question as
to whether or not the statute of limitations applies at all.

In 37 C.

J. 786 it is said:

"There is authority to the effect
tha t actions for official salaries or
statutory fees are not actions on
debts arising on contract, express or
implied, but are actions on demands
founded on statute, * * *." (Emphasis ours.)
.
While the ordinary rule is that statutes in derogation of common law are
to be strictly construed has been
altered by statute in the State of Montana (Section 4, R. C. M., 1935), nevertheless the Court cannot go beyond the
plain provisions of a statute (Harrington v. Butte, Anaconda and Pac. Ry.
Co., 36 Mont. 478). The whole purpose
of the enactment of statutes limiting
the time in which actions may be
brought was to prevent delay in bringing actions until witnesses' memories
fade, vouchers are lost, witnesses die
or important evidence becomes destroyed. None of these factors are
present in the instant situation. There
is no question but that the claims are
valid, the mileage has been determined
as correct and the only question is
rectifying a mutual mistake resulting
from misinterpretation of the law.
It is my opinion that neither Section 4605 nor 9033 regarding limitation
of actions or any other statute of limitation applies to the situation about
which you inquire.
Opinion No. 250.
Livestock Commission-S a leo f
Branded Livestock-Proof of Ownership Required-Character
of Proof.
HELD: Where a shipper sells livestock bearing the brand recorded in
the name of another person the livestock commission is justified in holding up the proceeds of sale until the
shipper produces either a bill of sale
from the owner of the recorded brand
or such other satisfactory proof as the
circumstances warrant.
An unsworn statement by a person
who sold a branded animal to the shipper that he purchased the animal from
the owner of the recorded brand is not
satisfactory proof.
The fresh brand of the shipper on
the animal bearing the recorded brand
of another is not sufficient proof of the
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ownership of the shipper, the recorded
brand being unvented.
August 9, 1940.
Mr. Paul Raftery
Secretary, Livestock Commission
The Capitol
Dear 1fr: Raftery:
You have submitted the following:
On July 24, 1940, W. O. Bohart
sold a cow bearing Bohart's fresh
brand and also the unvented brand
of Gordon Deams. He submitted to
your inspector a bill of sale from
Frank McKenzy. On the bill of sale
was a statement to the effect that he
(McKenzy) had purchased the cow
from Gordon Deams on a certain
date. Bohart told the inspector that
he could get a bill of sale from Deams
but that he would not do it and that
he would make the Livestock Commission pay for the cow without a
bill of sale. He threatened suit unless the proceeds of sale are paid
over to him by the Livestock Commission.
You ask my advice as to what action
the department should take.
Except for the fresh brand of Bohart's the facts are exactly like those
in the case of Bohart v. Songer et ai.,
recently decided by our Supreme Court,
110 Mont. ............. This case was decided against ]Idr. Bohart, in favor of
the Livestock Commission. Among
other things, the Supreme Court held
that proof of ownership should be
submitted to the Livestock Commission by a shipper before he had a right
to the proceeds or to sue the Livestock
Commission. In that case Bohart did
not submit a bill of sale from the
owner of the recorded brand or any
other satisfactory proof to the Livestock Commission before he commenced action. We do not think that
Bohart's fresh brand adds to the proof.
I t is merely a self-serving declaration.
It is no more than a statement from
Bohart that it is his cow.
We think that the Livestock Commission is legally entitled to (a) either
a bill of sale from Deams or (b) other
satisfactory proof aside from the sel fserving statements of Bohart himself
and McKenzy. Bohart might feel that
he can take a chance on branding and
selling the animal on such proof but
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he should not ask that the Livestock
Commission, which was established to
protect livestock men, to establish a
policy by acting on such so-called
proof. vVe are unable to advise you
that the state should act on proof of
this character. It is not proof that
would be accepted as sufficient in court.
If 11 r. Bohart has or can get a bill of
sale from the owner of the recorded
brand, we see no reason why he should
not present it or present such other
satisfactory proof as the circumstances
warrant.
Opinion No. 251.
Sheriffs-Fighting Forest FiresDuty-Mileage-U se
of Prisoners.
HELD: The sheriff may collect
mileage when called by private persons
to fight forest fires on private land.
The same, rule applies to state lands
or state forests.
The sheriff may take prisoners from
the county jail to fight forest fires on
private lands or state lands.
August 13, 1940.
Mr. Harold K. Anderson
County Attorney
Helena, Montana
Dear Mr. Anderson:
You have submitted the following:
"\. May the Sheriff collect mileage
when called by private persons to
fight forest fires on private land?
"2. May the Sh~iff take prisoners
from the county jail to fight fires on
private land?
"3. Would there be any difference
in your conclusions if the fire was
on public domain, state land or
within a national or state forest?"
Section 1833, R. C. M., 1935, provides,
"The state forester shall appoint
in such number and localities as he
deems wise, public-spirited citizens
to act as volunteer fire wardens.
Every sheriff, under-sheriff, deputy
sheriff, game warden, and deputy
game warden shall 'be ex-officio a
fire warden, but shall not receive
any additional compensation by reason of the duties hereby imposed, and

