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18, Chapter 208, Laws of 1939, since
the section provides that such corporations may amend their articles. Likewise, that upon failure to comply, if
they so desire to amend their articles,
with Chapter 208 the commission may
dissolve the corporation.
It is therefore our interpretation of
the said Section 18 that the word "may"
does not mean "must," but that it is
optional with the corporation.
These corporations are for the benefit of the general public. They are
charitable in a sense, non-profit and
should rather be encouraged than discouraged in their operation.
In the question submitted it is apparent that the grazing district did
comply with Section 18, Chapter 208,
Laws of 1939, in that they received the
certificate of approval within the statutory limitation, which would be within
six m'onths from March 17, 1939, but
the district is challenged by reason of
the fact that the new map, if it is a
new map, was not filed with the clerk
and recorder within the six months.
We do not feel that this point is well
taken for the reason that the filing of
the instrument is simply for the purpose of giving notice to the world.
The vital part of the section is the
certificate of approval on the part of
the grass conservation commission for
the reason that the commission must
know that territory of grazing districts
did not infringe upon each other.
A grazing commission incorporated
under Chapter 66, Laws of 1933. having filed its map showing its boundaries
is notice to the world as to the boundaries shown by such a map. If any
change in the territory of the district
is made, as provided for under the
Laws of 1939, no one could be injured
under the filing of the old map other
than those who might come within the
district as altered, if altered at all.
This, I feel, is a reasonable construction of Chapter 208, as provided for
by Section 8771. R. C. M .. 1935.

Opinion No. 240.
Elections-Primary Elections-Judges
and Clerks of-Candidates.
HELD: A candidate at a primary
election may also serve as an election
judge or clerk.

Mr. Thomas D. Long
County Attorney
Libby, Montana

June 25, 1940.

My dear Mr. Long:
You have asked if a person who is
a candidate for precinct committeeman or committeewoman in the primary election can also serve as a judge
or clerk of such election.
The provision for judges and clerks
of election is found in Chapter 62, Vol.
I, Political Code. R. C. M., 1935, Section"s 587-597. Nothing therein contained prevents anyone from serving
as a judge of election providing he is
regularly appointed by the county commissioners, or from serving as a clerk
if appointed by the judges. The only
qualification is that prescribed by Section 590, R. C. M., 1935. which says
that not more than a majority of such
judges must be appointed from one
political party.
The general rule is laid down in 20
C. J., p. 90, n. 21, "The fact that a
person is a candidate at the election
does not disqualify him from acting
as an election officer unless it is so
provided by statute."
I t is my opinion that any candidate
at the primaries may also act as election judge or clerk without violation of
Montana statutes.

Opinion No, 241.
Montana Liquor Control Board-License Fees-Refund of Excess
Fees Paid.
HELD: The Montana Liquor Control Board has authority to refund excess license fees paid by applicants for
liquor license.
June 27, 1940.
Hon. L. M. A. Wass
Administrator, Montana Liquor
Control Board
Helena, Montana
Dear Mr. Wass:
You submit the following facts:
On January 1, 1940. the Montana
Liquor Control Board issued a retail liquor license to certain parties
who paid a license fee of $600.00
voluntarily and without protest. On
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June 18, 1940, these parties made application to the Board for a refund
of $400.00 for the reason that their
place of business is in a village and
the license fee for a village is $200.00.
You request my opinion on the question whether the board may legally
refund the excess, amounting to $400.00.
On these facts, since the state received money to which it was not entitled it should refund the same unless
there is some legal obstacle. Section
2409, R. C. lVI., 1935, provides:
"Whenever any license fee is demanded of any person for the use
and benefit of the State of Montana,
and the same is deemed unlawful by
the person from whom the same is
demanded, such person may pay the
same, or so much thereof as may be
deemed unlawful, under protest to
the state treasurer, who shall deposit
the same in a special fund to be
designated 'Protest License Fund;'
and thereupon the person paying, or
his legal representatives, may bring
an action in a court of competent
jurisdiction against the state treasurer to recover the same, without
interest; provided, that any action
instituted to recover any license paid
under protest shall be commenced
within sixty days after the date of
payment thereof to the state treasurer. If no action be commenced
within such sixty days, or if any
action be so commenced and shall be
finally decided in favor of the state
treasurer the amount of the license
fee shall be by· the state treasurer
taken from such 'protest license fund'
and deposited to the credit of the
fund to which the same belongs, but
if such action be finally decided adversely to the state treasurer, he
shall, upon receiving a copy of the
final judgment in said action, refund
such license fee to the person in
whose favor such judgment is rendered."
This section was enacted in 1921
(Section 1, Chapter 188, Laws of 1921).
The State Liquor Control Act of Montana was enacted in 1933 (Chapter 105,
Laws of 1933, as amended by Chapter
84, Laws of 1937, and Chapter 221,
Laws of 1939). While Section 2409
may have a prospective construction
(59 C. J. 1105, Sec. 655) it should be
given that interpretation only if it
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appears therefrom (Crerar Clinch Coal
Co. v. City of Chicago, 173 N. E. 484,
341 III. 471). Section 2409 expressly
applies to license fees collected by the
state treasurer, of which there are a
considerable number. There is good
reason why such fees, when unlawful,
should be paid under protest and that
action to recover same should be
brought within a specified time. Section 2269, R. C. M., 1935, covering the
payment of taxes under protest is a
counterpart. Such statutes are intended
to prevent the indefinite earmarking of
public funds and public inconvenience
resulting from refunding thereof.
Liquor license fees are not paid to
the state treasurer but directly to
the liquor board and are therefore
not expressly within the provisions of
Section 2409, nor do we think they can
be regarded within the scope of this
section by necessary implication because there is not the same reason for
it. Under the provision of the state
liquor control act the State of Montana is in the liquor business and there
is no reason why the state, through the
liquor board, should not refund fees
erroneously or unlawfully collected.
There is no provision in the liquor act
for the payment of license fees under
protest or any assurance that an applicant would be granted a license if
he paid the license fee under p'rotest.
He is in a position different from that
of persons who pay the license fees
collected by the county treasurer. Section 2815.154, R. C. M., 1935, as
amended by Chapter 54, Laws of 1939,
provides:
"All moneys received from the sale
of liouor at the state liquor stores
or from license fees or taxes or
otherwise, arising in the administration of this act, shall be paid to the
board, and the board is hereby
authorized to make such expenditures as from time to time becomes
necessary in the administration of
this act, including in such expenditures all salaries, expenses of officers,
agents and employees, and all proper
expenditures incurred in acquiring
property and merchandise in connection with the administration of
this act, * * *." (Emphasis ours.)
We think the refunding of fees erroneously or unlawfully collected is an
"expenditure necessary in the administration of this act" within the mean-
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ing of this section and that in the
practical operation of such liquor business as is conducted by the state such
refunds can be made without serious
inconvenience to the state.
While we do not feel any doubt regarding the interpretation of the law,
should there be any, we think it should
be resolved in favor of the licensee
who has paid out money to which the
state was not entitled.
We are therefore of the opinion that
the liquor board may legally refund
excess license fees paid.
Opinion No. 242.
Elections-Ballots- Form- Measures
Submitted to Taxpayers Only-Chapter 81, Laws of 1939-Section 2,
Article IX, Montana
Consti tution.
HELD: Where certain measures to
be voted upon can be submitted to taxpayers only, the legislative will as contained in Chapter 81, Laws of 1939,
can be obeyed by having all ballots
voted by taxpayers stamped with the
words "Taxpayer's Ballot."
The county clerk of each county
should supply a list of the taxpayers
entitled to vote in each voting place
in each precinct.
June 28, 1949.
Hon. Sam W. Mitchell
Secretary of State
The Capitol
Dear Mr. Mitchell:
You have submitted the question as
to the form of the ballot for the general
election where certain measures are
submitted to only those electors who
are taxpayers. as required by the Montana Constitution.
Section 2, Article IX, of the Montana Constitution, reads:
"* * * If the question submitted
concerns the creation of any levy,
debt or liabliity, the person, in addition to possessing the qualifications
above mentioned, must also be a taxpayer 'whose name appears upon the
last preceding completed assessment
roll, in order to entitle him to vote
upon such question * * *."
Chapter 81, Laws of 1939, in prescribing the form of ballot, provides:

"* * * Provided, however, that a
third column and as many additional
columns as may be necessary shall
be used for constitutional amendmends. and initiative and referendum
measures * * *."
Obviously, if each elector, taxpayer
and non-taxpayer alike, is given the
same ballot the constitutional restriction above quoted could not be observed. How, then, can the legislative
will be obeyed? 'vVe think this may be
done by the election judges stamping
the words "Taxpayer's Ballot" on all
ballots voted by taxpayers when they
apply for the ballot. This stamp will
then prevent them from counting any
votes cast by non-taxpayers on measures upon which they are not entitled
to vote, for they will only count the
taxpayers' ballots for such measures.
This procedure will make it unnecessary to have two sets of ballots, one
for the taxpayers and another for the
non-taxpayers, each to be consecutively
numbered and will reduce printing
costs and simplify matters generally.
I t will. of course, be necessary for
the county clerk to furnish a list of the
taxpayers for each voting place in each
precinct.
Opinion No. 243.
Noxious Weeds-State HighwaysCost of Removal.
HELD: The cost of removal of
noxious weeds from state highways
must be paid from .the noxious weed
fund as provided by Section IS, Chapter 195. Laws of 1939.
July 11. 1940.
Mr. 'Villiam P. Halloran
County Attorney
Anaconda. Montana
Dear Mr. Halloran:
You have asked my opinion on the
question of the cost of the removal of
noxious weeds from state highways.
In view of Section IS, Chapter 195,
Laws of 1939, which reads:
"It shall be the duty of the commissioners to control noxious weeds
and exterminate noxious weed seed
on the highways and county owned
land within the confines of the dis-

