OPINIONS OF THE ATTORNEY GENERAL
Funk & Wagnall's New Standard
Dictionary defines assets as follows:
"Assets--originally in the AngloFrench phrase aver assets, to have
enough (viz., to discharge one's obligations); * * * The entire property
of all sorts * * * of a person, association, corporation or estate, applicable
or subject to the payment of his or
its debts." In Stanton v. Lewis (26
Conn. 444, at 449) the Court said.
"Assets means everything which can
be made available for the payment of
debts and includes real estate, personal
property, stock and choses in action."
Section 6184, Revised Codes of Montana, 1935. was originally enacted as
Chapter 180, Laws of 1907, as follows:
"An Act to Provide the Admission
of Mutual Hail, Cyclone and Tornado Insurance Companies or Associations Organized Under the Laws
of Another State."
This was separate legislation providing for the admission of this class
of insurance company in a different
manner from that in which companies
writing other types of insurance would
be admitted. The Supreme Court in
the State of Montana was faced by
an analogous proposition in State ex
reI Intermountain Lloyds v. Porter (88
Mont. 347, 294 Pac. 363). In that case
the question was whether a Lloyds company doing business under the L10yds
plan had sufficient capital to meet the
Montana statutory requirement. In
that case the Court declared that the
meaning of the statute must be measured and controlled by the connection
in which it is used and the evident
purpose of the statute and its subject
and gave a broad definition of the
word "capital" and decided that a
Lloyds company was eligible for admission.
It is a well recognized rule that hail
insurance business carried on upon
mutual basis is in a different situation
from other types of insurance business,
The State of Montana in its own hajl
insurance law provides for a system
of writing the insurance and giving
coverage and then not assessing the
final premiums until after all the crops
are harvested and the amount of damage determined. The applicant company does business upon the same
• basis. so that the standard rule determining what are and what are not
admitted assets would not be applic-

241

able to this type of business. A broader
definition of assets is needed and it
was the legislative intent in enacting
Chapter 180, Laws of 1907, that such
liberal policy in admitting this particular type of company be followed.
I think the term "assets" as used by
the statute should be defined as it is
generally used in the business world;
that is, all property, including Accounts
Receivable, which are available for the
payment of the debts of the corporation. Using that definition and seeking
to carry out the legislative intent evidenced by the enactment of Section
6184, it is my opinion that the Empire
Mutual Insurance Company of Albert
Lea. Minnesota, has assets sufficient
to entitle it to do business in the State
of Montana. (See Bankers Life Insurance Company v. Howland, 73 Vt.
I, 48 Atl. 435.)
Opinion No. 237.
Livestock - Larceny-Trucks - Confiscation-Proceeds of Sale-Distribution-Section 11552.2.
HELD: The costs of arrest and trial
of a person convicted of larceny of
livestock may not be deducted from
the sale proceeds of confiscated trucks
used in connection with the theft in
the absence of statute authorizing it.
May 28, 1940.
Mr. Paul Raftery
Secretary, Livestock Commission
The Capitol
Dear Mr. Raftery.
You have submitted the following:
"Recently, one Burkholder was
convicted in Fallon county of larceny of livestock and is now serving
his sentence in the State Penitentiary. Under the provisions of Sections 11552.1 to 11552.4, Chapter 54,
Volume 5, Revised Codes of Montana, 1935, two trucks used by Burkholder in committing the larceny
were seized by the County Attorney
of Fallon County.
"A question arises as to the amount
of expenses to be deducted from the
proceeds received from the sale of
these trucks. Will you kindly advise me whether or not the entire
expense of Fallon County in arrest-
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ing and prosecuting Burkholder may
be charged against the money received from the sale of the trucks,
or if Section 11552.2 provides only
for the deduction of the expense of
keeping the property and the cost of
the sale. In other words, can the
cost of the arrest and trial of the
said Burkholder be considered as a
lien against the proceeds received
from the sale of the trucks in question?

Since the signatures to contracts
need not be witnessed in order to make
contracts valid, it is not material that
the parties thereto witness the signatures of each other.

Section 11552.2, R. C. M., 1935, provides:
"The officer making the sale, after
deducting the expenses of keeping
the property and the cost of the sale,
so far as the balance of sale proceeds permit, shall pay all liens, according to their priorities, which are
established by intervention or otherwise in said proceedings, as being
bona fide and as having been created
without the lien or having any notice
or reasonable cause to believe that
the vehicle was being or was to be
used for such illegal transportation,
and shall pay the balance of the proceeds to the treasurer of the State of
Montana, to be credited to the livestock commission fund."

In the construction of certain water
conservation projects in this state by
the State "Vater Conservation Board,
such Board and a water users' association organized to operate such project enter into water purchase contracts
with water purchasers, which contracts
provide for payments annually over a
period of years for water furnished
from the project and are the source of
revenue by which bonds from the
project are repaid.
You ask whether the validity of such
water purchase contracts between the
water purchasers, the water users' association and the State Water Conservation Board would be affected by
certain details in their execution. The
particular details to which attention is
caIled and upon which you desire an
answer are set forth below, together
with an opinion as to the effect thereof.
1. As to your inquiry whether the
fact that the signature of the water
purchaser is witnessed by the president or secretary of the association,
and such president or secretary also
signs as such officer in behalf of such
association, would that fact affect the
validity of the contract?
I would state that under the general
la wand under the laws of the State
of Montana, no witness is required to
contracts; therefore, the item mentioned would not affect the validity of
the contract and same would be valid
and not be invalidated by this item.
2. For the same reasons set forth in
the last paragraph, where an employee
of the State Water Conservation Board
witnesses the signature of the water
purchasers, the contract would be valid
and not be affected by the fact that
same was witnessed by such employee
of the Board.
3. Answering your inquiry as to
whether or not the fact that an officer
of the association signs the contract
on behalf of the association as such
officer and also signs such contract as

The costs of arrest and trial are not
a lien against the truck nor can they
be classed as "expense of keeping the
property" or "cost of the sale." Since
Section 11552.2 expressly provides what
costs may be deducted from the sale
proceeds we are not permitted to read
into it other costs not mentioned
therein.
Weare therefore of the opinion that
the costs of the arrest and trial, in the
absence of statute authorizing it, may
not be deducted from the sale proceeds
of confiscated trucks.
Opinion No. 238.
State Water Conservation BoardWater Users' AssociationContracts-ExecutionWitnesses-Term.
HELD: Cities, towns, counties and
school districts may contract for the
purchase of water for a period of years.
A contract may b.e signed by a purchaser even though it is also signed
by him as an officer of the Water
Users' Association.

May 28, 1940.
State Water Conservation Board
Helena, Montana
Gentlemen:

