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nancy between them, the special will 
prevail over the general statute, and 
where the special statute is later, it 
will be regarded as an exception to 
or qualification of the prior general 
one." 

And in the case of Carland v. Board 
of Custer County Commissioners, 5 
Mont. 579, where one section of our 
statute provided that a county treas
urer shalJ execute a bond before en
tering upon the discharge of his duties, 
and another statute provided that every 
county officer shall execute his bond 
within 20 days after the commence
ment of his term of office, the Court 
held that the special provision con
trols the more general one. 

A later special statute is regarded as 
an exception to or qualification of a 
prior general act. (State v. Millis, 81 
Mont. 86.) 

Section 10307 provides generally for 
the order of payment of the debts of 
an estate. Subsequently the legislature 
provided for payment of the claims of 
the county and state for old age as
sistance grants out of the estates of 
deceased recipients, after funeral ex
penses not to exceed one hundred dol
lars and expenses of administering the, 
estate were paid. There would seem 
to be a conflict. However, when read 
together, the two can be harmonized. 
Applying the rule expressed in the 

. Reagan case, supra, the provision of 
Section XI of Part III, Chapter 82, 
being a later statute, would prevail 
and be regarded as an exception to or 
qualification of the prior general stat
ute. Section 10307. Hence, in estates 
of deceased old age recipients, the 
claims of the county and state for as
sistance granted during the lifetime of 
deceased must be paid after funeral 
expenses not to exceed one hundred 
dolJars have been paid and expenses 
of administering the estate have been 
paid. 

In view of the provisions of Section 
10309, supra, should there be insuffi
cient funds to pay alJ claims, then the 
claims of the county and state in the 
order herein mentioned should be paid 
either in full or in part to the extent 
of the funds available before any other 
claim is paid. 

Opinion No. 230. 

Counties-C 0 u n t y Commissioners
Sale of Lands-Re-Appraisement and 
Re-Advertisin~ Not Necessary Before 

Private Sale-Chapter 193, 
Laws of 1939. 

HELD: In the event lands are not 
sold when first appraised and noticed 
for public sale, the commissioners may 
at any time selJ the same at private 
sale without re-appraisal or re-advertis
ing and at not less than 90% of the 
appraised value. Of course, if there 
should be a substantial increase or 
change in land values the commission
ers should order are-appraisal. 

vVhere the fair market value cannot 
be determined by the board or there 
has been a substantial increase or 
change in land values the commission
ers should order are-appraisal. 

Mr. Robert E. PurcelJ 
County Attorney 
Jordan, Montana 

Dear ;V[r. Purcell: 

May I, 1940. 

You have submitted the following: 

"1. Some time ago the commis
sioners leased to a sheep company 
several tracts of land. The terms of 
these leases have not yet expired, 
but the company now wants to pur
chase the land and has made appli
cation therefor to the commissioners. 
The commissioners are willing to 
cancel the leases and selJ the land. 
Must the commissioners re-appraise 
and re-advertise the land for sale be
fore the sale can be made? 

"2. Mr. A leased a tract of land 
from the commissioners. The term 
of this lease has expired, and Mr. A 
has now made application to pur
chase the land. Must the commis
sioners re-appraise and re-advertise 
the land for sale before the sale can 
be made? 

"3. The county owns considerable 
tax deed land which it has appraised 
and advertised for sale, but has been 
unable to sell either at public auction 
or private sale, or to lease same. 
Some of the land has been owned bv 
the county for a considerable period 
of time and some for a short period. 
Only one appraisal of its value has 
been made and onlv one advertise-
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ment of sale. If an application is 
made now to purchase this land must 
the commissioners re-appraise and 
re-advertise the land for sale, or may 
the board sell same at any time at 
private sale under the provisions of 
par. 2, Chapter 193, Session Laws 
of 1939, without such re-appraise
ment and re-advertisement, using the 
only appraisement made by the com
missioners as the 'last appraised 
value?' " 

I do not find any statutory provision 
compelling the county commissioners 
to re-appraise and re-advertise land for 
sale before a private sale can be made. 
Section 2208.1, as amended by Section 
1, Chapter 193, Laws of 1939, reads: 

"* * * and no sale shall be made 
for a price less than the fair market 
value thereof, as determined and 
fixed by the board of county com
missioners prior to making the order 
of sale. which value shall be stated 
in the notice of sale. 

"In the event any of said lands 
are not sold at such public sale, the 
county commissioners may at any 
time either again appraise, advertise 
and offer the same at public auction 
or sell the same at private sale at 
the best price obtainable, but at not 
less than ninety per cent of the last 
appraised value, and on such terms 
as may be agreed upon, * * *." 
If the lands are sold at private sale 

they need not be re-appraised or re
advertised, but may not be sold at 
less than 90% of the last appraised 
value. We think it was the intent of 
the legislature, however, that no sale 
should be made for less than the fair 
market value as determined and fixed 
by the board and in the event the fair 
market vaule cannot be determined, an 
appraisal would seem to be necessary. 

Opinion No. 232. 

Counties-Tax Deed Property-Sale. 

HELD: Where the county commis
sioners offer tax deed property for sale 
as provided by Chapter 181, Laws of 
1939. and the taxpayer whose property 
has been deeded to the county has not 
before such sale purchased such prop
erty, a third person having made a bid 
at such sale and same being accepted 
cannot thereafter refuse to enter into 

a written contract and cannot upon 
obtaining a quit claim deed from the 
taxpayer demand the right to purchase 
the property by merely paying the 
taxes, penalty and interest for which 
such property was sold. 

Mr. Albert G. Harvey 
County Attorney 
Chester, Montana 

Dear Mr. Harvey: 

May 10, 1940. 

You have submitted the question 
whether "F," after bidding on tax deed 
property offered for sale, as provided 
by Section 2235, R. C. 11., 1935, as 
amended by Chapter 181, Laws of 1939, 
his bid being accepted, the taxpayer 
whose property has been deeded to the 
county not having- "at any time before 
such sale purchased such property," as 
provided by said Chapter 181, may 
thereafter refuse to enter into a writ
ten contract and upon obtaining a 
quit claim deed from "the taxpayer" 
demand the right to purchase the prop
erty by paying only "the taxes, penal
ties and interest for which such prop
erty was sold." 

It is my opinion that "F," having 
purchased the property after the sale, 
cannot in these circumstances qualify 
as "the taxpayer" in the sense used 
in said Chapter 181 and that even if 
he could, his offer comes too late, being 
made "after such sale" rather than "be
fore such sale." See paragraph 5, said 
Chapter 181. The "sale" is a proceed
ing- conducted by the county commis
sioners after thirty days' notice. See 
paragraph 1, said Chapter 181. The 
written contract is merely evidence of 
the contract of sale made when the bid 
was accecpted. 

Opinion No. 234. 

Co un ti e s-Funds-Transfer-SurplUS 
Fund-Budget Law-

Section 4631. 

HELD: A transfer from the poor 
fund or the general fund to the road 
fund is prohibited by budget act (Sec
tion 4613.5). 

At the end of the fiscal year trans
fer of surplus funds is permitted and 
such funds could be used to pay war
rants and interest thereon issued in 
case of an emergency which might be 
declared as provided by Section 4613.6. 
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