
236 OPINIONS OF THE ATTOR?\EY GENERAL 

appropriated by House Bill 140 or 
under the control of the legislature. 

In all of these cases part of the 
money expended for construction is 
to come from agencies of the federal 
government, the WPA, the CCC fund, 
and the appropriation for shelterbelt 
tree production. In 1937 the legisla­
ture said, "It is hereby declared to be 
the public policy that the state and all 
political subdivisions thereof cooperate 
with any. agency of the federal gov­
ernment 111 and for the construction 
operation, and maintenance of any 
plans and projects in aid of which 
such federal agency is about to, or has, 
expended funds furnished by the fed­
eral government, intended for a useful 
purpose, and calculated to furnish em­
ployment and assistance to the needy 
citizens of this state." (Sec .. 1, Chap. 
85. L. P). The <l:ct containing this 
declaratIOn of publtc policy was con­
t~nued an? affirmed by the Twenty­
SIxth LegIslative Assembly by Chap­
ter 209, Laws of 1939. Such an affirma­
tion of an intention to cooperate fully 
with the federal relief agency cannot 
be reconciled with Section 7 of House 
Bill 140 unless the application of said 
Section 7 is limited to tax money of 
the State of :Montana appropriated by 
that bill. 

It is my opinion that Section 7 of 
H?ust; Bill 140 is restricted in its ap­
pltca~IOn to .the funds appropriated 
therem and 111 the present instance, 
where federal funds, donations and in­
come from trust funds are involved 
said Section 7 does not prevent th~ 
construction of the proposed buildings 
described above. 

Opinion No. 229. 

Public Welfare-Old Age Assistance­
Estates, Claims, Order 

of Payment. 

HELD: 1. Claims of the state and 
county against estate of deceased old 
age recipient must be paid after fun­
eral expenses not to exceed one hun­
dred ($100.00) dollars, and expenses of 
administering the estate have been 
paid. 

2. If funds are insufficient such 
claims must be paid in the order men­
tioned pro rata before claims of lower 
classes as provided by Section 10307, 
R. C. M., 1935. 

April 23, 1940. 

2\<[r. Wm. A. Lane, Director 
Auditing & Finance Division 
Department of Public \Velfare 
Helena, :\Iontana 

Dear :Mr. Lane: 

You have requested my opmIOn as 
to whether or not the claims of the 
state and counties against estates of 
deceased recipients of Old Age As­
sistance take precedence in order of 
payment after funeral expenses and ex­
penses of administration. 

Section 10307, R. C. M .. 1935, pro­
vides the order in which the debts of 
an estate shall be paid. 

. Section 19309. R. C. :\1., 1935, pro­
VIdes that m the event the estate is 
insufficient to pay all the debts of any 
one class. each creditor must be paid 
a dividend i!l proportion to his claim, 
and no credItor of anyone class shall 
receive any payment until all those of 
the preceding class are fully paid. 

Section XI, Part III, Chapter 82, 
Laws of 1937, provides in part as fol­
lows: 

"On the death of any recipient of 
old age assistance the total amount 
of assistance paid under this act shall 
be allowed as a claim against the 
estate of such person after funeral 
expenses not to exceed one hundred 
($100.00) dollars have been paid and 
after the expense of administering 
the estate has been paid * * *." 

Section 10307, supra, was enacted 
prior to Chapter 82 and is a general 
statute dealing with the same subject 
as Section XI, Part III, Chapter 82, 
which is a special statute. 

The general rule of construction of 
statutes where a general and special 
statute seem to conflict has many times 
been expressed by our Supreme Court. 
The language of the Court in the case 
of Reagan v. Boyd, 59 Mont. 453, seems 
to be pertinent to the question here at 
issue. The Court there said. 

"Where there is one statute deal­
ing with a subject in general and 
comprehensive terms, and another 
dealing with a part of the same sub­
ject in a more minute and definite 
way, the two should be read together, 
and harmonized, if possible. but to 
the extent of any necessary repug-
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nancy between them, the special will 
prevail over the general statute, and 
where the special statute is later, it 
will be regarded as an exception to 
or qualification of the prior general 
one." 

And in the case of Carland v. Board 
of Custer County Commissioners, 5 
Mont. 579, where one section of our 
statute provided that a county treas­
urer shalJ execute a bond before en­
tering upon the discharge of his duties, 
and another statute provided that every 
county officer shall execute his bond 
within 20 days after the commence­
ment of his term of office, the Court 
held that the special provision con­
trols the more general one. 

A later special statute is regarded as 
an exception to or qualification of a 
prior general act. (State v. Millis, 81 
Mont. 86.) 

Section 10307 provides generally for 
the order of payment of the debts of 
an estate. Subsequently the legislature 
provided for payment of the claims of 
the county and state for old age as­
sistance grants out of the estates of 
deceased recipients, after funeral ex­
penses not to exceed one hundred dol­
lars and expenses of administering the, 
estate were paid. There would seem 
to be a conflict. However, when read 
together, the two can be harmonized. 
Applying the rule expressed in the 

. Reagan case, supra, the provision of 
Section XI of Part III, Chapter 82, 
being a later statute, would prevail 
and be regarded as an exception to or 
qualification of the prior general stat­
ute. Section 10307. Hence, in estates 
of deceased old age recipients, the 
claims of the county and state for as­
sistance granted during the lifetime of 
deceased must be paid after funeral 
expenses not to exceed one hundred 
dolJars have been paid and expenses 
of administering the estate have been 
paid. 

In view of the provisions of Section 
10309, supra, should there be insuffi­
cient funds to pay alJ claims, then the 
claims of the county and state in the 
order herein mentioned should be paid 
either in full or in part to the extent 
of the funds available before any other 
claim is paid. 

Opinion No. 230. 

Counties-C 0 u n t y Commissioners­
Sale of Lands-Re-Appraisement and 
Re-Advertisin~ Not Necessary Before 

Private Sale-Chapter 193, 
Laws of 1939. 

HELD: In the event lands are not 
sold when first appraised and noticed 
for public sale, the commissioners may 
at any time selJ the same at private 
sale without re-appraisal or re-advertis­
ing and at not less than 90% of the 
appraised value. Of course, if there 
should be a substantial increase or 
change in land values the commission­
ers should order are-appraisal. 

vVhere the fair market value cannot 
be determined by the board or there 
has been a substantial increase or 
change in land values the commission­
ers should order are-appraisal. 

Mr. Robert E. PurcelJ 
County Attorney 
Jordan, Montana 

Dear ;V[r. Purcell: 

May I, 1940. 

You have submitted the following: 

"1. Some time ago the commis­
sioners leased to a sheep company 
several tracts of land. The terms of 
these leases have not yet expired, 
but the company now wants to pur­
chase the land and has made appli­
cation therefor to the commissioners. 
The commissioners are willing to 
cancel the leases and selJ the land. 
Must the commissioners re-appraise 
and re-advertise the land for sale be­
fore the sale can be made? 

"2. Mr. A leased a tract of land 
from the commissioners. The term 
of this lease has expired, and Mr. A 
has now made application to pur­
chase the land. Must the commis­
sioners re-appraise and re-advertise 
the land for sale before the sale can 
be made? 

"3. The county owns considerable 
tax deed land which it has appraised 
and advertised for sale, but has been 
unable to sell either at public auction 
or private sale, or to lease same. 
Some of the land has been owned bv 
the county for a considerable period 
of time and some for a short period. 
Only one appraisal of its value has 
been made and onlv one advertise-
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