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VISIOn of Chapter 146, Laws of 1909, 
above mentioned, which is a feature 
that could well have been included had 
the legislature so intended. In con­
struing statutes we endeavor to ascer­
tain and declare what is in terms or 
in substance contained therein. We 
should not insert what has been omitted 
nor have we the right to omit what 
has been inserted. (Section 10519, 
R. C. M., 1935.) Drainage commission­
ers, under the case of In re Valley 
Center Drain District, 64 Mont. 545, 
554, are not constitutional officers but 
are mere agents of the state. 

Opinion No. 225. 

Motor Vehicles-Registrar of Motor 
Vehicles-Certificates of Ownership­

Conditional Sales Contracts Cover­
ing Accessories, Effect of. 

HELD: Conditional sales contracts 
covering tires and other accessories 
filed with the Registrar of Motor Ve­
hicles are not valid against creditors 
or subsequent purchasers or encum­
brances unless the owner of such con­
tract is the record legal owner of the 
motor vehicle. 

April 12, 1940. 

Hon. Theo. R. Bergstrom 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Attention of Mr. T. F. Walsh 

Dear Sir: 

You request our opllllon upon the 
following questions: 

"1. Does a conditional sales con­
tract covering the sale of tires and 
filed with this office hold as against 
the transfer of the title to the motor 
vehicle? 

"2. Had the conditional sales con­
tract been such as to encumber the 
car, would the situation be different?" 

Chapter 152, Vol. I, R. C. M., 1935, 
has reference exclusively to motor ve­
hicles as distinguished from tires and 
accessories. 

Since the passage of Chapter 159, 
Laws of 1933, purchasers, mortgagees 
and creditors must depend upon the 
records of the registrar of motor ve­
hicles as to the title rather than upon 

the records of the clerks and recorders 
of the respective counties. The title is 
evidenced, since the passage of this 
Act, by ownership certificates (Section 
1758) and registration certificates (Sec­
tion 1759), the ownership certificate 
passing to the person holding legal 
title, such as- the vendor in the case of 
a conditional sales contract, or the 
mortgagee under a chattel mortgage 
(Section 1758, R. C. M., 1935, as 
amended by Section 5, Chapter 72, 
Laws of 1937). 

"Motor vehicle" is defined (Section 
1763.1, subdivision (a) as including all 
vehicles which are self-propelled and 
Section 1755.3 provides: 

"The word 'motor vehicle' as used 
in this act or any of the sections of 
this act shall be deemed to include 
trailers, semi-trailers, automobiles, 
auto trucks, motorcycles, cycle mo­
tors, and all other vehicles propelled 
by their own power, used upon the 
public highways of the state, except­
ing steam or gas tractors." 

Nowhere in the entire chapter do we 
find accessories of any kind regarded 
as vehicles. 

It is my opinion that a conditional 
sales contract of tires, even though 
filed in your office, the lien not being 
shown on the registration and title 
certificates, wiII not hold against the 
transfer of the title of the motor ve­
hicle. 

As to the second question, in such a 
case as you mention it would be neces­
sary on the part of the one seeking 
protection for his claim either to take 
up the original ownership certificates 
by transfer thereof, as per Section 
1758.2, R. C. M., 1935, as amended by 
Section 6, Chapter 72, Laws of 1937, 
and have a new certificate of ownership 
issued showing the lien, or to proceed by· 
way of chattel mortgage on the motor 
vehicle carrying the accessories cov­
ered, as provided for by Section 1758.3, 
R. C. M., 1935, as amended by Section 
7, Chapter 72, Laws of 1937, subdi­
vision (a) of which reads: 

"No chattel mortgage or condi­
tional sales contract on a motor 
vehicle shall be valid as against cred­
itors or subsequent purchasers or 
encumbrances until the mortgagee or 
conditional sales vendor therein 
named is registered as the legal 
owner thereof as herein provided." 
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You will note that the entire section 
refers only to motor vehicles and not 
accessories. Subdivision (g) of Sec­
tion 7, Chapter 72, Laws of 1937, pro­
vides that the registrar shall within 
twenty-four hours mail to the legal 
owner, conditional vendor, mortgagee 
or assignee of any. thereof, and also to 
the registrant and assignee, notices 
showing the lien claimant, etc., which 
is practically the procedure in the case 
of a transfer of title of a motor vehicle. 

Opinion No. 226. 

Elections-School Districts­
Trustees-Ballots. 

HELD: In an election for school 
trustees in a district of the second or 
third class, ballots on which a name is 
written in must be counted for the 
written-in candidate even though the 
voter failed to make a cross in the 
square provided. 

Mr. Phil G. Greenan 
County Attorney 
Great Falls, ,Vlontana 

My dear Mr. Greenan: 

April 18, 1940. 

At a school election in District No.8, 
a school district of the third class, of 
Cascade county, the printed ballot con­
tained the name of one candidate and 
a blank space in which the name of 
any other person could be written in. 
Both the printed name and the blank 
space were preceded by a square in 
which the voter could make his cross 
for the purpose of designating the 
candidate for whom he cast his vote. 
On many ballots the name of a candi­
date for trustee was written in, but 
the voter failed to mark a cross in the 
square provided, nor was a cross placed 
in the square preceding the printed 
name. The question is whether the 
voter by writing in the name of the 
candidate has sufficiently indicated his 
intention to vote for that candidate so 
that his ballot may be counted. 

The general rule is that the voter 
must make a cross on the ballot to 
indicate his choice, and a ballot con­
taining no cross mark cannot be 
counted even though the voter writes 
a name in the blank space. (20 C. J. 
156.) That is the rule in this state by 
statute. Section 696, R. C. 1'1., 1935; 

Peterson v. Billings, 109 ~iont. 390, 
96 Pac. 2d. 922.) However, Section 
989, which governs the conduct of elec­
tions for school trustees. in school dis­
tricts of the second or third class pro­
vides, "The voting must be by ballot, 
without reference to the general elec­
tion laws in regard to nominations, 
form of ballot, or manner of voting 
* * *." (Emphasis ours.) 

The rule laid down in Peterson v. 
Billings, supra, is: Where there are 
no express statutory provisions as to 
marking the ballot but one test is to 
be applied: "Does the ballot without 
question from its markings show the 
elector's intention to vote for the par­
ticular candidate? If it does, it must 
be counted." (96 Pac. 2d. 927.) In 
writing in a candidate's name the 
elector evinces an intention to vote for 
that person. Nothing else appearing 
on the ballot to indicate that the voter 
changed his mind after writing in the 
name of the candidate it is my opinion 
that in school districts of the second 
or third class ballots marked as here­
tofore described must be counted for 
the candidate whose name is written in. 

Opinion No. 227. 

Highway Patrol-Fines­
Motor Vehicles. 

HELD: Fines colIected for violation 
of Sections 1751.4 and 1751.9, R. C. 1'1., 
1935. are to be disposed of as provided 
by Section 1741.12 when the violators 
were arrested or apprehended by offi­
cers of the Montana Highway Patrol. 

Mr. Credor B. Arnow 
County Attorney 
Shelby. IVlontana 

My dear M r. Aronow: 

April 18, 1940. 

You have asked how fines collected 
for violations of Sections 1751.4 and 
1751.9, R. C. lVI., 1935, as amended by 
Chapter 184, Laws, 1939, are to be 
disposed of. 

The sections referred to regulate the 
size and weight of vehicles operated 
upon the highways of the state. Regu­
lation of this type has been a part of 
the statutes of the State of Montana 
since the enactment of Section 171, 
Laws of 1931. Prior to the passage of 
the Montana Highway Patrol Act 
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