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It is my opinion that Section 6380, 
in referring to the adoption of by-laws, 
means only that at the first organiza­
tion of the company by-laws must be 
adopted by the stockholders. 

The law relating to cooperative as­
sociations (Chapter 38, Vol. 3, Political 
Code, R. C. M., 1935) does not con­
tain any provision for amendment of 
the by-laws of such an association. 
Therefore, in order to determine the 
method of amendment it is necessary 
to refer back to the general corporation 
law. (Section 6012, R. C. M., 1935; 
Article XV. Section 18, Constitution 
of Montana). The section of the gen­
eral corporation law governing the 
amendment of by-laws is Section 5932, 
supra. 

This section provides that by-laws 
may be amended or repealed or new 
by-laws adopted at any annual meet­
ing of the stockholders or members by 
a vote of two-thirds of the subscribed 
stock or members respectively. 

"The power to repeal and amend the 
by-laws, and adopt new by-laws, may 
by a similar vote at any such meeting 
or similar written assent, be delegated 
to the board of directors. The power 
when delegated, may be revoked, by a 
similar vote, at any regular meeting of 
the stockholders or members." 

By virtue of this section I am of the 
opinion that the members of a co­
operative association may deelgate to 
the board of directors the power to 
alter or amend the by-laws of their 
association. 

Opinion No. 224. 

Drainage Districts-District 
Commissioners. 

HELD: Citizenship is not a require­
ment of Qualification of commissioner 
of a drainage district. 

April 10, 1940. 
Mr. T. H. Burke 
Secretary, Valley Center Drain District 
Billings, Montana 

Dear Mr. Burke: 

You have submitted the following 
question: 

"Is it necessary that a commis­
sioner of a drainage district be a 
citizen of the United States?" 

It is our opinion that citizenship is 
not one of the required qualifications of 
a drainage district commissioner for 
the following reasons: 

Our drainage law was enacted origi­
nally under Chapter 106, Laws of 1905, 
wherein the matter of drainage was 
left entirely with the county commis­
sioners, with authority that they should 
appoint a drain commissioner. It was 
just county-wide. Under Chapter 146, 
Laws of 1909, we find that provision 
was made for the organization of 
drainage districts which might com­
prise land in one or more than one 
county. This district then was divided 
into three subdivisions, for each of 
which subdivisions a drain commis­
sioner was appointed. The qualifica­
tions of such commissioner were that 
he be the owner of land within the 
district and must be a resident of the 
county in which the division of the 
district, or some portion thereof for 
which the commissioner was elected, is 
situated. This act provided that the 
commissioners should qualify in the 
same manner as justices of the peace, 
which might lead one to believe that 
citizenship was a requirement, since a 
justice of the peace must qualify as a 
citizen. (Section 8865, R. C. M .. 1935.) 
Under Chapter 129, Laws of 1921, the 
law was again revamped and as far as 
pertinent to the question submitted, 
Section 16 thereof reads: 

"* * * the court * * * shall appoint 
three suitable, competent persons as 
commissioners, * * *. If the district 
is situated in two or more counties, 
not more than two of said commis­
sioners shall reside in anyone of 
said counties * * *." 
And again under Section 1 of Chap­

ter 50. Laws of 1925 (7280, R. C. M., 
1935), we have the said section 
amended to read as follows: 

"* * * *the court * * * shall appoint 
three suitable and competent per­
SO~lS * * * and each person so ap­
pomted a commissioner must be an 
actual land owner and resident of the 
county or counties in the division 
for which he is appointed * * *." 

Nowhere during the entire legislative 
action upon the subject do we find 
citizenship as a requirement to the 
Qualification of a commissioner of the 
drainage district other than the pro-
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VISIOn of Chapter 146, Laws of 1909, 
above mentioned, which is a feature 
that could well have been included had 
the legislature so intended. In con­
struing statutes we endeavor to ascer­
tain and declare what is in terms or 
in substance contained therein. We 
should not insert what has been omitted 
nor have we the right to omit what 
has been inserted. (Section 10519, 
R. C. M., 1935.) Drainage commission­
ers, under the case of In re Valley 
Center Drain District, 64 Mont. 545, 
554, are not constitutional officers but 
are mere agents of the state. 

Opinion No. 225. 

Motor Vehicles-Registrar of Motor 
Vehicles-Certificates of Ownership­

Conditional Sales Contracts Cover­
ing Accessories, Effect of. 

HELD: Conditional sales contracts 
covering tires and other accessories 
filed with the Registrar of Motor Ve­
hicles are not valid against creditors 
or subsequent purchasers or encum­
brances unless the owner of such con­
tract is the record legal owner of the 
motor vehicle. 

April 12, 1940. 

Hon. Theo. R. Bergstrom 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Attention of Mr. T. F. Walsh 

Dear Sir: 

You request our opllllon upon the 
following questions: 

"1. Does a conditional sales con­
tract covering the sale of tires and 
filed with this office hold as against 
the transfer of the title to the motor 
vehicle? 

"2. Had the conditional sales con­
tract been such as to encumber the 
car, would the situation be different?" 

Chapter 152, Vol. I, R. C. M., 1935, 
has reference exclusively to motor ve­
hicles as distinguished from tires and 
accessories. 

Since the passage of Chapter 159, 
Laws of 1933, purchasers, mortgagees 
and creditors must depend upon the 
records of the registrar of motor ve­
hicles as to the title rather than upon 

the records of the clerks and recorders 
of the respective counties. The title is 
evidenced, since the passage of this 
Act, by ownership certificates (Section 
1758) and registration certificates (Sec­
tion 1759), the ownership certificate 
passing to the person holding legal 
title, such as- the vendor in the case of 
a conditional sales contract, or the 
mortgagee under a chattel mortgage 
(Section 1758, R. C. M., 1935, as 
amended by Section 5, Chapter 72, 
Laws of 1937). 

"Motor vehicle" is defined (Section 
1763.1, subdivision (a) as including all 
vehicles which are self-propelled and 
Section 1755.3 provides: 

"The word 'motor vehicle' as used 
in this act or any of the sections of 
this act shall be deemed to include 
trailers, semi-trailers, automobiles, 
auto trucks, motorcycles, cycle mo­
tors, and all other vehicles propelled 
by their own power, used upon the 
public highways of the state, except­
ing steam or gas tractors." 

Nowhere in the entire chapter do we 
find accessories of any kind regarded 
as vehicles. 

It is my opinion that a conditional 
sales contract of tires, even though 
filed in your office, the lien not being 
shown on the registration and title 
certificates, wiII not hold against the 
transfer of the title of the motor ve­
hicle. 

As to the second question, in such a 
case as you mention it would be neces­
sary on the part of the one seeking 
protection for his claim either to take 
up the original ownership certificates 
by transfer thereof, as per Section 
1758.2, R. C. M., 1935, as amended by 
Section 6, Chapter 72, Laws of 1937, 
and have a new certificate of ownership 
issued showing the lien, or to proceed by· 
way of chattel mortgage on the motor 
vehicle carrying the accessories cov­
ered, as provided for by Section 1758.3, 
R. C. M., 1935, as amended by Section 
7, Chapter 72, Laws of 1937, subdi­
vision (a) of which reads: 

"No chattel mortgage or condi­
tional sales contract on a motor 
vehicle shall be valid as against cred­
itors or subsequent purchasers or 
encumbrances until the mortgagee or 
conditional sales vendor therein 
named is registered as the legal 
owner thereof as herein provided." 

cu1046
Text Box

cu1046
Text Box




