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The requirements for the establishment or disestablishment of a market
area are set forth in paragraph (b),
Section 6, Chapter 204, Laws of 1939.
A public hearing is not one of them.
In the absence of any such requirement
in the statute, it is my opinion that a
public hearing is not necessary. Moreover, we do not see how a public hearing would enable the board to make
a determination of the facts required.
Section 7 Id., expressly provides that
the board shaII hold a public hearing
and admit evidence prior to the fixing
of prices in any market area but does
not expressly state that such hearing
shaII be held within the confines of a
market area. Inasmuch as the questions of fact to be determined by the
board at such hearing could not be
determined at a public meeting held
at Helena or outside of the market
area without almost prohibitive expense we think that it is an administrative necessity that such meeting be
held within the market area where the
prices are to be fixed. To have a meeting elsewhere would not give the
public in the area an opportunity to
be heard or to hear the testimony of
witnesses. We doubt if a public meeting held elsewhere could be considered
a public hearing as intended by the
legislature.
.
It is my opinion therefore that such
meeting should be held within the market area in question. Section 5. dealing
with the general powers of the Milk
Control Board. provides:

"* * * Any duly designated agent
of the board may administer oath to
witnesses and may conduct hearings
or investigations and any such duly
designated agent of the board may
sign and issue subpoenas requiring
witnesses to appear before him or
the board, * * *."
In the absence of anything in the
act making an exception in the case
of the hearing provided for in Section
7, any duly designated agent of the
board may conduct such hearing, being authorized by the above quoted
section.
Opinion No. 215.
Corpora tions.
HELD: A corporation in existence
cannot, as a corporation, be an in-

corporator in the formation of another
corporation.
March 13, 1940.
Hon. Sam W. MitcheII
Secretary of State
The Capitol
Dear Mr. MitchelI:
Your letter of March 5th requests an
opinion upon the folIowing question:
"Mayan existing corporation act
in the capacity of a natural person
as an incorporator in the formation
of another corporation?"
The law pertaining to the formation
of corporations is a special statute.
Section 5903, R. C. M., 1935, sets out
the purposes for which private corporations may be formed and the said section ends as folIows:
"N 0 corporation must be formed
for any other purpose than those
mentioned in this section."
Nowhere in the said section do we
find authority for an existing corporation to act as an incorporator of another corporation despite the fact that
Section 16, R. C. M., 1935, and Section
10713 indicate that wherever the word
"person" is used in the statutes it shaII
include corporations. Section 5902, R.
C. NI.. 1935, reads as follows:
"Private corporations may be
formed by the voluntary association
of any three or more persons in the
manner prescribed in this chapter."
It is our opinion in answer to your
question that a private corporation cannot act as incorporator in the formation of another corporation and we
base it largely upon Section 8776,
which reads as folIows:

"Whenever the meaning of a word
or phrase is defined in any part of
this code, such definition is applicable
to the same word or phrase wherever
it occurs, except where a contrary
intention plainly appears."
It plainly appears from the context
of the corporation law that the intention of the legislature was not to grant
to corporations the right to act as incorporators in a corporation. Section
5907 plainly bears this out and reads
as follows:
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"The articles of incorporation must
be subscribed by three or more persons, and acknowledged by each before some officer authorized to take
and certify acknowledgments of conveyances of real property."
This would naturally preclude a corporation, as a corporation, for the
reason that the only acknowledgment
a corporation could make would be
through an attorney in fact. We quote
from 14 C. J., Sec. 81, p. 104:
"A corporation cannot, of course,
be ,one of its own members, and it
cannot, either in its own name or
in the name of another as agent or
trustee for it, subscribe for shares of
its own stock * * *."
Of course, there are instances wherein corporations do take up their own
stock. but in that event the stock is
merely held in suspension and subject
to the right to issue or to retire the
same. It cannot be voted at corporate
meetings.
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ditions shall be conclusive upon the
State Department immediately upon
notice of such interpretation or construction received by the State Department from the Corporation's represen ta tive.
(2) "All disputes concerning questions of fact arising under this agreement shall be decided by the Corporation, or its duly authorized representative whose decision shall be
final and conclusive upon the parties
hereto as to such questions of fact,
but nothing contained in this article
shall excuse the State Department
from diligently proceeding with performance.
(3) "The State Department shall
provide such bonded and other personnel as the Corporation may deem
necessary."

March 15, 1940.
Hon. 1. M. Brandjord
Administrator, State Department of
Public Welfare
Helena. Montana
Dear Mr. Brandjord:

You request my opinion as to the
legality of these provisions.
The members of the board and the
State Administrator of Public Welfare are state officers. It is their duty
to protect the best interests of the
state by insisting upon the correct and
just interpretation of a contract made
for the state, and, in case of dispute,
to submit it to the courts for construction. Likewise it is their duty to correctly determine questions of fact arising under the contract where the interest of the state is involved. It is
also their duty to select state employees on the basis of competency and
to determine the number required and
not to permit this to be done by someone else. Failure to discharge such
duties. either negligently or wilfully,
in my opinion, would amount to misconduct in office. To wilfully abdicate
their trust by entering into a contract
agreeing to not discharge their duties
would also be misconduct. Such provisions in a contract are beyond the
power of public officers to make; they
are also contrary to public policy.
It is my opinion that these provisions
are not valid.

You have submitted a proposed contract between the Federal Surplus
Commodities Corporation and the State
Department of Public Welfare. This
contract, among other things, contains
the following provisions:

Investment of Surplus FundsFire Department Relief
Association.

Opinion No. 216.
Public Welfare-Contracts-Duty
of Officers-Misconduct.
HELD: A contract made by the
officers of the Welfare Department
with the Federal Surplus Commodities
Corporation, in which the former agree
to abide by the decision of the latter
concerning the interpretation or construction of the contract permitting the
latter to determine all questions of fact
and to determine the qualifications and
number of employees for the state, is
invalid,

(1)
"Administrative interpretations or constructions by the Secretary of Agriculture or the Corporation of the regulations and con-

Opinion No. 217.

HELD: The surplus funds of the
Fire Department Relief Association
cannot be invested in school district
warrants.

