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of the trust without a violation of
any of the constitutional or statutory
provisions to which our attention has
been called."
Not until the close of the state's
biennium is the surplus, if any, remaining in the fund to be turned over to
the State Treasurer and revert to the
state general fund. In the meantime,
the fund must be devoted to the special
purpose for which it is created, to wit:
"To be used in support of the laboratory '" * '" to cover the cost of making
the test." No further appropriation is
necessary as our Court has repeately
said.
In appropriating $2,500 for the grain
laboratory (H. B. 140, Laws of 1939,
p. 612), the legislature did not repeal
Section 908, supra. This section still
stands and expresses the policy and
program of the state and the trust fund
thereby established must be devoted
to the purpose for which it is created,
to wit: The testing of wheat for the
farmers who pay the fee. As we have
seen, no appropriation of a special
fund is necessary. Unless this is true
we have the absurd situation of the
state either refusing to test wheat
after the first six months have passed,
in spite of the expressed will of the
legislature which enacted the law in
1913, or collecting money from farmers
for a special purpose and using it for
another purpose. Either one is contrarv to law. It was said in Hoboken v.
Phinney, 29 N. J. L. 67, and reiterated
in Heston v. State Board of Education,
98 Atl. 305, 89 N. J. L. 446:
"Upon general principles of law a
fund raised for a special purpose and
placed in the hands of an officer for
such special purpose cannot lawfully
be applied to any other. Any such
other appropriation would be a violation of the trust and so contrary
to law."
We think this expresses a sound
principle of law. Since we think the
legislature did not intend to take
money from wheatgrowers for testing
wheat and then use it for some other
purpose, we need not consider the constitutional objections to such procedure except to say they seem to be
insurmountable. As if to guard against
such contingency, in case such fees
should be available, the legislature
added:
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"In addition to the above appropriations there is hereby appropriated for each of the sub-stations, all
federal funds and all other funds not
mentioned above which pertain to
the respective divisions."
It is indeed impossible to think that
the legislature deliberately intended to
terminate this program and to close
the grain laboratory (which of course
would result, since farmers would not
be so foolish as to payout fees for
a service they could not obtain) when
to do so would not save a single cent
to the state.
It is therefore my opinion that alI
fees sent in by fanners for testing
grain are available for the purpose and
no other until the end of the state's
biennium and that only then may the
surplus be turned over to the State
Treasurer and revert to the general
fund and that all claims for such testing should be paid.
You also submit the question whether the proceeds of sale of animals
raised for experimental purposes may
be used by the Montana Experiment
Station after the sum of $17,475, special appropriation, has been expended.
vVe think the opinion expressed to
you on November 9, 1939, is determinative of this question and that the
same principles apply. In addition to
the reasons heretofore given, we call
attention to the following a opropriation made by the 1939 legislature (H.
B. 140, Laws of 1930, .p. 612):

"In addition to the above appropriations there is hereby appropriated for the experimental station, all
federal funds and alI other funds not
mentioned above which pertain to
the experimental station."
See the citations in the opinion above
mentioned. This question should be
answered in the affirmative.
Opinion No. 213.
Taxation-County Per Capita Road
Taxes-Payment By Another By Mistake-Refund-Section 2222-Statutes-Constitutional Law, Effect
of Partial Invalidity.
HELD: Where the county per
capita road taxes are not paid by
employees, and the employing com-
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pany, at the instance of the county
treasurer, without their knowledge or
consent, deducts them from their
wages and pays them to the county
treasurer, relying upon 1620 which is
unconstitutional, they may b~ refunded
under Section 2222.
Where a section of an act authorizing the collection of a county per
capita road tax is unconstitutional, a
companion section which specifies the
method of collection, is likewise unconstitutional.
March 13, 1940.
Mr. Claude A. Johnson
County Attorney
Red Lodge, Montana
Dear Mr. Johnson:
Upon receipt of additional facts we
have given further consideration to
your letter of February 6, 1940. The
facts, as we understand them, are as
follows:
Certain employees of the Montana
Coal and Iron Company of Washoe,
Montana, did not pay the county per
capita road tax as provided for in
Section 1617, R. C. M., 1935, which
this office, in an opinion given to the
Board of Equalization, declared unconstitutional because the legislature
thereby attempted to levy a tax for
county purposes, contrary to Section
4, Article XII of the Montana Constitution, which forbids the legislature
from levying taxes upon the inhabitants in any county for county purposes. Our opinion was supported by
the decision of the Montana Supreme
Court in State v. Gowdy, 62 Mont.
119, 203 Pac. 1115. These taxes being
unpaid, the county treasurer of Carbon
County delivered to the Montana Coal
and Iron Company the written notice
provided by Section 1620, which reads
as follows:
"If any person required to pay the
special road tax mentioned in this
act does not pay the same and has
no property subject to taxation, and
the person owing the same is in the
employment of any other person, the
county treasurer must deliver to the
employer a written notice, stating
the amount of tax due for such employee, and from the time of receiving said notice the employer is
liable to pay said tax, and the tax

so paid may be deducted by such
employer from the amount then due
or to become due to such employee."
We do not know the date of the
notice but we regard this as immaterial. The employing company thereupon in the month of December, 1940,
made deductions for such taxes from
the wages of their employees and paid
them to the county treasurer of Carbon
county. This was done without the
knowledge or consent of the employees
who were not informed thereof until
December 29. 1939. when they got their
statements from their employer. On
the same date, they filed their written
protest with their employer. We are
advised that these taxes were not
checked off the pay of the employees
until pay day, December 31, 1939, and
that thereafter and after the written
protest was given, the employer paid
the county treasurer, but we regard
this as immaterial since the taxes were
deducted and paid to the county treasurer without the consent and knowledge of the employees.
Section 1617, being unconstitutional,
is as inoperative as if it had never been
passed and was invalid from the date
of enactment. (16 C. J. S. 287, Sec.
101.) A per capita road tax levied
thereunder, consequently was levied
without lawful authority and was void
when levied. No one was required to
pay it. The employees in question have
never paid it. Deduction thereof from
their wages was not authorized by
them since it was without their knowledge or consent, in fact it was against
their will, as shown by their written
protest. Since Section 1617 is unconstitutional, Section 1620 is likewise unconstitutional because there could be
no reason or purpose for its existence
except the collection of the illegal tax:
The administrative machinery for the
collection of such illegal tax is also
unconstitutional. The rule is stated in
59 C. J. 646:
"Where a statute has a specified
purpose, coupled with minor details
and administrative features, and the
purpose is unconstitutional, the minor details and administrative features must also be declared unconstitutional, * * *"
See also page 644 Id., where it is
stated:
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"On the other hand, the whole
statute will be declared invalid where
the constitutional and unconstitutional provisions are so connected
and interdependent in subject matter,
meaning, and purpose as to preclude
the presumption that the legislature
would have passed the one without
the other, but, on the contrary,
justify the conclusion that the legislature intended them as a whole and
would not have enacted a part only.
J n other words, the whole act will
be declared invalid where the unconstitutional part is so connected
with the remainder or with the general scheme, that it cannot be stricken
out without making the legislative
intent ineffective, or is of such import that. without it, the other parts
would cause results not contemplated
or desired by the legislature, or is
the consideration and inducement of
the whole act, * * *."
Section 1620 has no purpose, consideration or inducement except the
collection of the illegal tax. It must
fall with its companion section. Therefore. Section 1620 was no valid authority for the employing company to
deduct the illegal tax from the wages
of its employees, at the instance of the
county treasurer, without the consent
of the employees.
Since these per capita county road
taxes were not voluntarily paid by the
persons taxed but were paid by another
without their consent and against their
wil1. Section 2269, which provides for
payment of taxes under protest before
delinquency before they can be recovered has no application. While there
was a written protest by the employees
as soon as they discovered that their
wages were being docked, such protest was not necessary in order to preserve their right to a refund. Their
right to a refund is ful1y protected by
Section 2222. which provides:
"Any taxes, per centum and costs
paid more than once or erroneously
or illegally collected, may, by order
of the board of county commissioners. be refunded by the county treasurer, and the state's portion of such
tax, percentage, and costs must be
refunded to the county, and the state
auditor must draw his warrant therefore in favor of the county."
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These taxes were paid by the employer through mistake or error. That
being the case it is only right and just
that they should be refunded. It is
therefore my opinion that the county
commissioners are authorized by Section 2222 to refund these taxes to the
employing company who, in turn,
should distribute the funds to the persons whose wages were docked.
Opinion No. 214.
Milk Control Board-Public HearingEstablishment Market Area-Fixing
Prices-Who May ConductChapter 204, Laws
of 1939.
HELD: The Milk Control Board is
not required to hold a public hearing
before the establishment of a new
market area or the disestablishment of
an existing market area.
The public hearing to be held prior
to the fixing of prices must be held
in the market area where the prices are
to be fixed.
.
Public hearings held prior to the
fixing of prices in' a market area may
be held by a duly designated agent of
the board.
March 14, 1940.
Hon. G. A. Norris
Secretary, Montana Milk Control
Board
The Capitol
Dear Mr. Norris:
You have submitted the following:
"vVil1 you kindly advise with regard to the establishment of markets
as is outlined in article B, section 6,
chapter 204, session laws of 1939?
"Is the Montana Milk Control
Board required to hold a public hearing before the establishment of a
new market, or the disestablishment
of an existing market?
Under section 7 of the above statute, is it incumbent upon the board
in the matter of public hearings to
hold such public hearings within the
confines of the market area in question, or is it permissible for the board
to hold all such public hearings at
the office of the board located at
Helena, Montana?
"Maya representative of the Board
conduct such hearings?"

