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As to your last question, since there
has been no redemption the certificates
of tax sale for the years 1937 and 1938
are disposed of by law and no further
disDosition thereof can or need be
made. Such certificates are functus
officio.
Opinion No. 208.
State Lands-Leases-Tie Bids.
HELD: Where A and B submit tie
bids for a lease and the commissioner
of state lands called for new oral bids
at a later date, and B withdrew his
bid and stated that it would be impossible for him to appear and protect his
bid and A, through his authorized
representative submitted a bid in a
lesser sum, the latter bid should be
accepted for the reason that it was the
only bid, the previous bids having been
rejected.
March 6. 1940.
Mrs. Nanita B. Sherlock
Commissioner of State Lands
The Capitol
Dear Mrs. Sherlock:
You have submitted the following
facts: On January 5, 1940. you called
for sealed bids to be received at your
office until January 22. 1940, at 2:00
P. M., on a lease for a certain tract of
land of 480.35 acres. Your office thereafter received two sealed bids from A
and B. each for the cash rental of
$35.00. On January 25, 1940, you notified each con testant that on account
of the tie bid you believed "it would
be advisable to re-set the bidding for
oral competition" and accordingly on
January 26. 1940, gave notice that oral
bids would be received at your office
until February 19. 1940. at 2:00 P. M.
The notice carried the following note:
"You. or your fully authorized representative should be present at the time
and place named. in order that your
interest may be fully protected." B, on
February 10, 1940, wrote to you as
follows: "I hereby withdraw my bid
of $35.00 on * * * Am sorry to have
to do this, but it will be impossible
for me to appear and protect my bid."
A appeared by his authorized representative who tendered a cash bid of
$18.00, the minimum rental for which
this land could be leased, according to
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your notice. You have asked, what bid,
if any, to accept.
In my opinion, when you did not accept either of the sealed bids but
called for new oral bids, you rejected
both scaled bids previously made.
There was before you on February
19. 1940. only one bid, that of $18.00
submitted by A, through his authorized
representative, and it would be proper
for you to accept the same.
Opinion No. 209
Initiative and Referendums, Petition
for-Qualification of Voters-Qualification of Signers-Section 1, Article V,
and Section 2, Article IX, Montana
Constitution - Section 107, Laws of
1937-Qualified Elector
Defined.
HELD: A person voting on an initiative or referendum measure concerning the creation of a levy, debt or
liability must be a taxpayer as provided
by Section 2, Article IX of the Montana Constitution.
The signer of a petition for an
initiative or referendum measure which
concerns the creation of a levy, debt
or liability need not be a taxpayer.
March 7, 1940.
Professor W. F. Brewer
Manager, Montana State College
Building Fund Campaign
Bozeman, Montana
Dear Mr. Brewer:
You have requested my opinion on
the following:
"1. What are the qualifications of
voters on the University millage referendum and on the State College
bond initiative?
"2. What are the qualifications of
the signers of petitions for the proposed referendum and initiative?"
Section 2, Article IX, of the Montana
Constitution provides:
"Every person of the age of
twenty-one years or over, possessing
the following qualifications, shall be
entitled to vote at all general elections and for all officers that now
are, or hereafter may be, elective by
the people, and. except as herein-
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after provided, upon all questions
which may be submitted to the vote
of the people or electors: First, he
shall be a citizen of the United
States; second, he shall have resided
in this state one year immediately
preceding the election at which he
offers to vote, and in the town,
county or precinct such time as may
be prescribed by law. If the question
submitted concerns the creation of
any levy, debt or liability the person,
in addition to possessing the qualifications above mentioned, must also
be a taxpayer whose name appears
upon the last preceding completed
assessment roll, in order to entitle
him to vote upon such question.

* * *"

Since the questions submitted by
referendum and initiative concern the
creation of a levy, debt or liability,
it is my opinion that in addition to the
general qualification of a legal voter
with reference to citizenship, age and
residence, a person to qualify to vote
on such measures would have to be
"a taxpayer whose name appears upon
the last preceding completed assessment roll" as provided by the above
quoted section. The requirement of
the Constitution is clear and unambiguous. We do not think there can be
any question of doubt concerning it.
See Martin v. State Highway Commission. 107 Mont. 603, 615, 88 Pac. (2)
41. It will be seen from this case
that no question was raised as to the
meaning of the Constitution.
As to the second question we think a
signer of the petitions needs to possess
only the general qualification of voters
relating to citizenship, age and residence.
Section 107, R. C. M., 1935, provides:
"Every person who is a qualified
elector of the State of Montana may
sign a petition for the referendum
or for the initiative * * *."
Had the legislature intended that the
signer should also be a taxpayer in case
the initiative or the referendum measure to be submitted concerns the creation of a levy, debt or liability, they
could easily have said so and should
have said so. The right to sign such
petitions is a substantial right of a
legal voter and should not be denied
him because he is not a taxpayer,
unless such is the clear intent of the

legislature. From the language used
we do not think it can be said that
was the intent of the legislature.
Section I, Article V of the Montana
Constitution, which provides for the
initiative and referendum, was declared to be in force by proclamation
of the Governor on December 7, 1906.
Throughout this section uses the term
"legal voters." Thereafter Chapter 62,
Laws of 1907 (now Chapter 13 of the
Political Code) was enacted. It provided the legal machinery for putting
the initiative and referendum into effect. Section 107 thereof, supra, uses
the term "qualified elector." These
terms, when used, could only mean a
person possessing the general qualifications of all electors pertaining to
citizenship, age and residence for they
were used before the taxpayer qualification was added to Section 2, Article
IX of the Constitution by vote of the
people in 1932, effective by the Governor's proclamation December 9, 1932.
Assuming that these terms could be
given a different meaning by an amendment to the Constittuion, the amendment of Section 2, Article IX above
referred to does not in our opinion give
a different meaning to them by necessary implication.
It is therefore my opinion that a
signer of petitions for initiative or
referendum which concern the creation
of any levy. debt or liability need not
be a taxpayer.
Opinion No. 210.
Milk Control Board-DistributorsProd ucers-Prices.
HELD: The prices paid by distributors to producers are automatically
fixed by the last paragraph of subdivision b, Section 7, Chapter 204,
Laws of 1939, and supersede all prices
fixed by the Milk Control Board under
the act repealed by said Chapter 204.
March 11, 1940.
Hon. G. A. Norris
Secretary, Montana Milk Control
Board
The Capitol
Dear Mr. Norris:
You have submitted the following:
"Will you be so kind as to render
to the office of the milk control board
your interpretation of the last para-

