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donate Irrigation District Funds to 
Reclamation Associations, Reclama­
tion Congresses or any other bodies 
or persons for the purpose of pro­
moting the welfare of Irrigation Dis­
tricts? 

"2. Is it legal for a Commissione.r 
of an Irrigation District to go to 
Washington, D. c., to represent the 
District in matters there, before the 
Reclamation Bureau, or to advocate 
legislation and such other matters 
that are beneficial to the District and 
charge and collect from the District 
Funds per diem at the rate of $10.00 
per day, or any other sum, also trans­
portation, meals, rooms and other in­
cidental traveling expenses? 

"3. Is it legal for a Commissioner 
of an Irrigation District to collect 
District Funds for time spent at the 
rate of $5.00 per day or any other 
amount, and transportation, meals, 
rooms and other incidental traveling 
expenses, for attending, as a Dele­
gate, a Reclamation Congress at 
Reno, Nevada?" 

Irrigation districts have only such 
powers as are given by the legislature, 
either as are expressly stated or such 
as are necessarily implied in order to 
carry out the purposes of the district 
(67 C. J. 1316, Sec. 901). The officers 
of the district are charged with notice 
of the statutory powers and limita­
tions thereof. (Id.) One dealing with 
the corporation is also charged with 
notice of the extent of its powers. (Id.) 
It has been said, however: 

"The board of directors of an irri­
gation district being clothed with a 
wide discretion as to the manner in 
which it shall manage the business 
of the district, the courts are not 
warranted in interfering on any mere 
question of good business policy; 
nothing short of a gross abuse of its 
powers warranting interference." 

It is therefore necessary to examine 
the statutes to determine the powers, 
duties and methods' of procedure of 
the officers of an irrigation district 
relative to the government of the dis­
trict. Section 7174. R. C. M., 1935, 
enumerates the powers and duties of 
the board of commissioners of irri­
gation districts. The expenditures men­
tioned in your inquiry do not seem to 
come within the express powers given 
in this section. While we question the 

legality of these expenditures, we are 
unable to say on no more facts than 
are stated in your letter, whether they 
come within the powers necessarily im­
plied in order to carry out the pur­
poses of the district. Until we have 
heard all the facts we should be un­
willing to express an official opinion 
thereon. We think that your statutory 
duty will be discharged by calling at­
tention to the expenditures and rais­
ing a question as to their legality. This 
will be sufficient to give notice to the 
land owners and taxpayers in the dis­
trict so that they may investigate the 
same and bring such action, if any, as 
the facts warrant. 

Opinion No. 201. 

Schools-Election-Electors. 

HELD: Qualified electors who are 
taxpayers upon either real or personal 
property and whose names appear upon 
the last completed assessment rolls are 
qualified to vote at a school election 
held for the purpose of raising revenue 
in excess of the lO-mill levy provided 
for by law. 

February IS, 1940. 
iVlr. Earl C. Ammerman 
County Attorney 
Livingston, Montana 

My dear Mr. Ammerman: 

You have submitted the following 
question for my opinion: 

"What are the necessary qualifica­
tions to enable a person to vote upon 
the question of a school district hold­
ing an election for the purpose of 
raising money by taxation, in excess 
of the Ten (10) mill levy, as provided 
in Section 1219. R. C. M., 1935, and 
also what is the correct form of the 
oath, for the elector, at such elec­
tion." 

Section 1219. R. C. M., 1921, as 
amended by Chapter 120, L. 1925, pro­
vided that only legal voters of the 
district who were taxpaying freehold­
ers therein could vote at an election 
held for the purpose of raising revenue 
for a school district in excess of the 
100mill levy provided for by law. 

Chapter 144, L. 1935, amended Chap­
ter 120 by providing that qualified 
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electors residing within the district who 
are taxpayers upon property therein 
and whose names appear upon the last 
completed assessment rolls could vote 
at such an election. 

A conflict exists between Section 
1219 and Section, 1223 and under the 
rule of statutory construction Section 
1219, as amended, being the last en­
actment, amends Section 1223 by im­
plication. The judges of the election 
in administering the oath, or affirma­
tion, should substitute the words, "tax­
payer upon property" for the words, 
"taxpaying freeholder." 

A Qualified elector residing within 
the district who is a taxpayer upon 
either real or personal property and 
whose name appears upon the last com­
pleted assessment roll is eligible to 
vote at such election. 

Opinion No. 202. 

Schools-Pupils-Eligibility. 

HELD: Married persons between 
the ages of six and twenty-one years 
are entitled to attend public schools. 

February 15, 1940. 

Mr. Claude A. Johnson 
County Attorney 
Red Lodge, Montana 

My dear Mr. Johnson: 

You have submitted to this office the 
Question as to whether or not the 
school board may exclude married 
women from attending high school. 

Our Constitution (Sec. 7, Article XI) 
and statutes (Sections 1056 and 1262.79. 
R. C. M., 1935). guarantee the right 
of every child between the ages of six 
and twenty-one years to attend the 
public schools of the State of Mon­
tana. A high school, as well as an 
elementary school, constitutes a public 
school (Sec. 1053). The Qualifications 
enumerated relate to age and not to 
marital status of the person. Under 
the familiar rule of expressio unius est 
exc1usio alterius such Qualifications are 
exclusive (Spring Canyon Coal Com­
pany v. Industrial Commission. 227 
Pac. 206 (Utah), and the school board 
cannot prohibit married or divorced 
persons between the ages of six 
and twenty-one years from attending 
school. 

Opinion No. 203 

Optometry-Duplicating Ophthalmic 
Lenses-Certificate of Registration Re­
quired - Statutes-Construction-Sub­
division 9, Section 3156, R. C. M., 1935, 

As Amended by Chapter 130, 
Laws of 1939. 

HELD: A person who duplicates 
broken ophthalmic lenses without hav­
ing a certificate of registration as an 
optometrist violates Subdivision 9, Sec­
tion 3156. as amended. 

The act of duplicating broken oph­
thalmic lenses is separate and apart 
from the mechanical work done upon 
lenses. The former is forbidden by 
statute while the latter comes within 
the exception; it is immaterial that such 
person, on his own initiative, employed 
another to duplicate the lenses for him. 

February 20, 1940. 
Dr. F. H. Keller 
Secretary, Montana State Board of 

Examiners of Optometry 
Kalispell, Montana 

Dear Dr. Keller: . 

You have submitted the following 
facts: 

A, at the instance of X, who was 
informed that B Company was dup­
licating ophthalmic lenses, took a 
pair of broken lenses to B Com­
pany and asked the latter to dupli­
cate them. B Company did no work, 
made no measurements or tests and 
gave no advice but sent the lenses 
to C, an optical supply house, for 
duplication. C made a duplicate pair 
and sent them to B Company, who 
delivered them to A., C. O. D., $10.36. 

On these facts you ask whether B 
Company has violated subdivision 9 
of Section 3156, R. C. M., 1935, as 
amended by Chapter 130, Laws of 
1939. which reads: 

"It shall be unlawful for any per­
son: * * * 

"Subdivision 9. To replace or dup­
licate ophthalmic lenses with or with­
out a prescription or to dispense 
ophthalmic lenses from orescriptions, 
without having at the time of so do­
ing a valid, unrevoked certificate of 
registration as an optometrist; pro­
vided. however, that the provisions 
hereof shall not be construed so as 

cu1046
Text Box

cu1046
Text Box




