OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 198.
Schools and School Districts-Income
From School Funds, Apportionment
and Distribution Thereof-School Census, Collection ThereofState Treasurer.
HELD: A school district having
made an incorrect census report may
correct the same and receive apportionment of the income on school funds
on the basis of the corrected census,
provided such correction is made before the apportionment and distribution is made by the State Treasurer.
February 9, 1940.
Hon. Ray N. Shannon
State Treasurer
The Capitol
Dear Mr. Shannon:
You have submitted the question
whether the school district which includes the townsite of Fort Peck is
entitled to receive an apportionment of
the school funds for the four hundred
thirty school children and youths in
the schools in the said townsite.
The Supreme Court of Montana in
December. 1939, in the case of Valley
County v. Thomas, 109 Mont. 345, 97
Pac. (2) 345, in effect held that the
United States does not have exclusive
jurisdiction of the Fort Peck townsite
but that the state retained concurrent
jurisdiction as provided by Section
25.1. R. C. M.,1935, including the right
to tax persons, corporations, etc. This
decision reversed two previous decisions of the Montana Supreme Court,
State ex reI. Board of County Commissioners of Valley County v. Bruce,
et a!.. 106 Mont. 322, 77 Pac. (2) 403,
affirmed by the United States Supreme
Court. and State ex reI. Board of
County Commissioners of Valley
County v. Bruce et a!.. 104 Mont. 500,
69 Pac. (2) 97. Apparently relying
upon the previous decisions of the
Montana Supreme Court, as he had a
right to do, the clerk of the school
district in question in making up the
school census as provided in Section
1051 Id., failed to include the four
hundred thirty children and youths in
the .schools of the Port Peck townsite
and consequently the county superintendent did not thereafter include such
children in the coPy to the State Superintendent of Pub I i c Instruction.
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(1051.1 Id.) We assume from your letter that the apportionment and distribution of the income from the school
funds has not yet been made.
On these facts, since you have been
informed of the error and of the claim
of the school district before the funds
have been apportioned and distributed,
it is my opinion that you should accept
a supplemental or corrected census of
the children and youths of the school
district and make your distribution accordingly for the following reasons:
The school district would have been
entitled to an appropriation on this
basis, if the census had been made on
schedule as provided by statute, since
the effect of the Supreme Court decision is to include the Fort Peck
townsite as a part of the school district.
The failure to make the correct census
report in the time allowed by laws is
not jurisdictional, provided it is made
before the apportionment and distribution has actually been made. Section
5. Article XI, of the Montana Constitution provides that the income from
the public school funds shall be apportioned annually among the several
school districts of the state in proportion to the number of children and
youths between the ages of six and
twenty-one years, and this mandate
should be followed so that the children
of every school district will profit
therefrom. Since it appears that the
apportionment and distribution can yet
be made so as to carry out the purpose
of the Constitution, it is my opinion
that it should be done despite the incorrect census, which was not the fault
of the clerk. the school district or the
children therein.
Opinion No. 199.
Public Welfare-Residence-Federal
Reserve Land-Indians.
HELD: One may establish a state
or county residence for purposes of
relief while residing on lands within
the geographical boundaries of the
state or county, title to which is in the
Federal Government.
February 13, 1940.
Mr. Fredric R. Veeder
Director of Public Assistance
Department of Public Welfare
Helena, Montana
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Dear Mr. Veeder:
You have requested my opinion as
to whether or not one may establish
a residence in the State of Montana
for the purpose of relief while residing
on Federal Reserve Land such as an
Indian Reservation. The question arises
in connection with persons employed
on the Boneau Dam Project in Hill
county.
I am advised by Mr. Oscar Hauge,
county attorney of Hill county, that
the Boneau dam and the reservoir
which it will make are located on the
original Rocky Boy's Reservation, and
therefore Federal Reserve lands wholly.
All the land embraced within this reservation is within the geographical
boundaries of the State of Montana,
and within the geographical boundaries
of the County of Hill.
Section 5, Article X, of the State
Constitution provides that, "the several counties of the state shall provide
as may be prescribed by law for those
inhabitants, who, by reason of age,
infirmity or misfortune, may have
claims upon the sympathy and aid of
society." It will be noted that the
language used is "for those inhabitants," of the state. To inhabit means,
to live or dwell in; to occupy as a
place of settled residence or habitat;
to have residence in a place; to dwell~
abide." See Webster's International
Dictionary.
In accordance with this mandate of
the constitution, the legislature established the means of providing for the
inhabitants of the state through the
enactment of the Welfare Act. It was
unquestionably the intention of the
legislature that all those inhabitants
meeting the qualifications set out in
that act, should have the benefits
therein provided. It cannot be said
that those persons who inhabit or live
on land within the geographical bounds
of the state, title to which is in the
Federal Government, are not inhabitants of the state.
The Supreme Court, in the case of
State ex rei Williams v. ;Kamp, et aI.,
106 Mont. 444, held that Indians residing within the boundaries of the
state were entitled to all forms of
assistance provided for by the Welfare Act. It recognized Indians living
on federal reserve land as inhabitants
and residents of the state. Indians are
citizens of the United States and of
the State of Montana and have the

right to vote and hold office. The state
recognizes their residence on federal
reserve land as qualifying them for the
franchise. See State v. Big Sheep, 75
Mont. 219.
Can it be logically said that an Indan living on federal reserve land is a
resident of or residing within the State
of Montana, but that a person of
another race is not? I think not.
It is therefore my opinion, that for
the purposes of relief one may gain a
residence while residing or living on
land within the geographical boundaries of the State or a countv thereof,
title to which is in the United States
Government.
Insofar as ward Indians are concerned, the question of county residence for the purpose of general relief will not arise, for the reason that
the state, and not the county, is liable
for general relief to ward Indians. In
those cases, however, the county where
the Indian applies for general relief is
obliged to take his application and
make the necessary investigation and
decide on the amount of the grant,
certifying the same to the State Department. See Williams v. Kamp,
supra.
Opinion No. 200
Irrigation Districts-Waters-Board of
Commissioners, Powers ofState Examiner, Duties.
HELD: The board of irrigation commissioners has only such powers as
are expressly given by statute and such
implied powers as are necessary to
carry out the purposes of the district.
Where there is a question whether
certain expenditures by the irrigation
commissioners come within the implied
powers of the commissioners and there
are not sufficient funds before the examiner to determine the question, his
statutory duty is discharged by calling
attention in his examination report to
the questioned expenditures.
February 13, 1940.
Hon. W. A. Brown
State Examiner
The Capitol
Dear Mr. Brown:
You have submitted the following:
"1. Is it legal for Irrigation District Commissioners to contribute or

