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Opinion No. 191. 

Taxation-Personal Property Taxes-
Apportionment or Transfer

Mortgages of Lands--
Section 2211, R. C. M., 

1935. 

HELD: A mortgagee who accepted 
a deed in cancellation of his mortgage 
on tract A, which was sold for delin
quent taxes including personal prop
erty taxes, cannot have a transfer of 
such personal property tax to, or ap
portionment thereof with tract B, 
which is still owned by his mortgagor, 
when such tracts were neither assessed 
nor sold together. 

Mr. H. O. Vralsted 
County Attorney 
Stanford, Montana 

Dear Mr. Vralsted: 

January 26, 1940 

You have requested an opinion on 
the following facts: 

"Taxpayer 'X' was the owner of 
certain real estate in sections four 
and six. The land in section six was 
subject to a real estate mortgage 
executed prior to 1930, which re
mained delinquent and unpaid. In 
November, 1935, he executed a deed 
to the mortgagee. The land in sec
tion six· was the home place and 
was separately assessed from the 
land in section four. The tax upon 
his personal property was attached 
to section six only. Neither the real 
estate taxes nor the personal taxes 
were paid on the land in section six 
for the years 1931 to 1935 inclusive, 
and said land was sold for taxes for 
the year 1931. 

"The mortgagee who became the 
grantee in the deed agreed to cancel 
the mortgage indebtedness in con
sideration of the execution of the 
deed. The deed was made subject to 
the unpaid taxes. 'The taxes on the 
land in section four have been paid. 

'.'The former mortgagee, no.w 
owner of the title, desires to have 
the personal taxes transferred in 
its entirety from section six to the 
land in section four which is still 
owned by the taxpayer 'X', or to 
have the personal taxes apportioned 
among all of his lands in said two 
sections. Can this be done?" 

It is my opinion that this question 
must be answered in the negative and 
we agree· with your conclusion to that 
effect. The Attorney General, in Vol
ume 14, Opinions of the Attorney 
General, 250, so held. The facts are 
the same, except in the case there con
sidered the taxes on the tract other 
than the home place were not paid and 
it was sold for delinquent taxes, but 
this exception does not bring the case 
under consideration within Section 
2211, R. C. M., 1935. For the reasons 
stated in the above mentioned opinion, 
we do not think that this section au
thorizes either the transfer or the ap
portionment. It is true the Attorney 
General, in Volume 15, Opinions of 
the Attorney General, 286, came to a 
different conclusion, but he gave no 
reason except that he cited the case 
of State ex reI. Federal Land Bank v. 
Hayes, 86 Mont. 58, 282 Pac. 382, in 
support of his conclusion. It appears, 
however, that this question was not be
fore the Court in that case and there
fore was not considered or decided. 

Opinion No, 192. 

Schools--Gasoline Tax Refund-Chap
ter 67, Laws of 1939, Amend-

ing Section 2396.4. 

HELD: School districts qualifying 
therefore under the provisions of Sec
tion 2396.4, R. C. M., 1935, as amended 
by Chapter 67, Laws of 1939, are en
titled to a gasoline tax refund. 

January 26, 1940. 

The State Board of Equalization 
The Capitol 

Gentlemen: 

On your question "under what cir
cumstances is a school district entitled 
to a refund of gasoline tax, under 
Chapter 67, Laws of 1939," permit me 
to advise you as follows: 

The pertinent portion of the Act to 
which you refer is: 

"Any * * * school district * * * 
which shall purchase and use gaso
line in the performance of its gov
ernmental 'or proprietary functions, 
shall be allowed and paid a sum 
equal to 5c per gallon on such gaso
line * * * upon presenting * * * with-
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in the time allowed by law, a sworn 
statement showing the amount pur
chased and the purpose of which 
it was used." 

I t would seem clear that the only 
restrictions upon the right of a school 
district are (a) that the gasoline be 
purchased by the district and, at the 
time, an invoice therefore be issued to, 
and in the name of the district; 
(b) that the gasoline so purchased be 
used in the discharge of a proper func
tion of the school district; and (c) that 
the district comply with the law in pre
senting its claim for refunds. 

For example, a district might either 
(a) own and operate its own bus for 
the transportation of children, (b) lease 
a bus and employ the owner (or 
another) to operate it, or (c) contract 
for the transportation of pupils on the 
basis that the district will furnish 
the gasoline and contract only for the 
use of vehicles and the services of the 
driver or drivers. On the other hand, 
where the school district enters into a 
contract for the transportation of pu
pils with one who buys and uses his 
own gasoline therefor, it could not 
qualify under the law for a tax refund. 

So long as the school district pur
chases and uses the gasoline, it is im
material how the purchase is made. 
The purchase may be by agent, in the 
usual manner of delivery into bus gaso
line tanks for immediate use; by barrel 
a..nd use therefrom; from a pump 
operated by an employee of the dis
trict; or by arrangement with a service 
station, or stations, to service all such 
busses and charge the gasoline to the 
district. 

Opinion No. 193. 

Public Service Commission - Motor 
Carriers-Railroads-Fees, 

for Filing Documents. 

HELD: Section 3847.26, R. C. M., 
1935, prescribing fees for filing certain 
documents with the Public Service 
Commission, applies to railroads as well 
as motor carriers. 

January 29, 1940. 

Board of Railroad Commissioners 
The Capitol 
Attention of Mr. John W. Bonner, 

Counsel 

Gentlemen: 

Some little time since, you requested 
an opinion relative to Section 3847.26, 
R. C. :\1.. 1935, referring particularly 
to your right to collect $2.00 for the 
filing of tariffs, time schedules and 
supplements thereto. What you were 
particularly interested in is our opinion 
as to how this particular section might 
affect railroad companies. 

In answering your question we note 
that Chapter 310, Volume 2 of our 
statutes, would seem to indicate that 
the entire chapter relates to motor car
riers. The motor carrier law' was 
passed in 1931 and is expressed in 
Chapter 184 of the Laws of that year. 
Section 3847.26 is a section that was 
passed as Chapter 100, Laws of 1935, 
and undoubtedly meant to cover other 
reports than that of the motor carriers 
as is evidenced by the title of the Act, 
which reads as follows: 

"An Act Prescribing the Fees and 
Charges to be Made by the Public 
Service Commission in Connection 
With the Filing of Reports and Other 
Documents; * * *." 
It would look as if Section 3847.26 

was possibly misplaced in codifying. 
Section 1 of Chapter 100, Laws of 
1935, refers to fees required for filing 
various documents. There is no limi
tation nor is there any exception re
lieving the railroad company from pay
ing such fees and filing such tariffs 
and schedules unless such railroad 
company is doing business relating 
solely to interstate commerce and it is 
our opinion that no railroad company 
doing business in the State of Mon
tana comes within the exception. 

It is therefore our opinion that the 
railroad company, Ii~e all others com
ing within the purview of Chapter 100, 
Laws of 1935, should pay the fees re
quired by Section 1 of said Chapter. 

Opinion No. 194. 

Mileage-Public Welfare-Counties. 

HELD: Employees of the county 
board of public welfare are entitled to 
mileage under Section 4884, R. C. M., 
1935. Such employees are entitled to 
collect mileage at the rate of seven 
cents (7c) per mile. 
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