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be in conflict with the provisions of
Sections 2268 and 2272, inclusive, of
this code, but this act and the provisions of such sections shall provide
and afford concurrent remedies."
In other words, the legislature expressly said that Section 2222, as
amended, should not conflict with Section 2269, which it did not wish to
repeal and that Section 2222 and the
other sections should afford "concurrent remedies." As was pointed out
by the Attorney General in the opinion
above referred to.. these sections do not
necessarily conflict but each stands
and operates in its own separate field,
Section 2269 in the field of taxes unlawfull levied and Section 2222 in the
field where taxes are "paid more tha"
once or erroneously or illegally collected." The fact that the wording of
Section 2222 was unchanged, that the
legislature expressly provided that it
should not conflict with Section 2269,
shows that the legislature did not intend that Section 2222 should be coextensive with Section 2269, or cover
the same field. This conclusion is
strengthened by the fact that the
amendment was made after the opinion
of the Attorney General above referred
to, and after the opinion of the Supreme Court in the Christofferson case.
See "concurrent," as defined in 15
C. J. S., note 73, and 12 C. J. 393. If
the legislature had intended that Section 2222 should cover the same field
as Section 2269, it would have repealed the latter section as there would
be no further need of it. Certainly
there would be no need to pay taxes
under protest as a basis for recovery,
if Section 2222 covered the entire field
of recovery of taxes paid.
Aside from the wording of these
sections and the history, as well as
the decisions of our Court and the
opinions of the Attorney General based
thereon, there is good reason why
taxes unlawfully levied should be paid
under protest and the procedure of
Section 2269 followed before such taxes
can be recovered. In order that the
finances of the state, county or school'
district might not be too seriously disturbed such tax money is placed in a
special fund. the "protest fund" and is
not distributed or used until the final
determination of the suit, which must
be commenced within sixty days. As
was said by the Attorney General,
supra:
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"Besides, there is good reason why
the remedy given by Section 2269
should be exclusive only in ca'ses of
unlawful levy. An unlawful levy
may be so far reaching and affect
so many taxpayers and the functioning of the county, if not the
state, may be so seriously disturbed
by it that there is good reason for
the policy declared in Section 2269,
as amended. The same reason does
not apply to the occasional error resulting in paying a tax twice or paying a tax erroneously or illegally
where there is no underlying unlawful levy."
If the per capita road tax collected
because of the unlawful levy may now
be refunded under Section 2222, an,d
Section 2269 disregarde'd, then large
and powerful taxpayers who desire to
contest the right to levy certain taxes
need never pay such taxes under protest as a basis for recovery, or commence action for their recovery within
sixty days. as provided by Section
2269. as they have been required to do
heretofore. We do not think that the
Twenty-sixth Legislative Assembly, by
anything they said in the amendment
of Section 2222, intended such farreaching consequences, or to abandon
the wise. economic policy established
by Section 2269.
Since per capita county road taxes
were unlawfully levied, we are of the
opinion that if they are paid they are
governed exclusively by the provisions
of Section 2269. and that compliance
with all the conditions therein is necessary to their recovery.
Opinion No. 189.
Taxation-License-AutomobilesSitus for Taxation.
HELD: Automobiles are assessed,
taxed and licensed in the county of
their business situs, or where they are
habitually used as of the first day of
January.
January 22, 1940.
Mr. John M. Comfort
County Attorney
Virginia City, Montana
My dear Mr. Comfort:
You have submitted to this office
the following facts for my opinion:
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The registered owner of an autoJanuary 24, 1940.
mobile lives and resides in one county
Mr. Claude A. Johnson
and the automobile is used and situated
County Attorney
in another. The question involved is,
Red Lodge, Montana
whether the automobile should be liDear Mr. Johnson:
censed in the county of the owner's
residence or in the county where the
You advise this office that since the
automobile is used and situated.
first of the year there have been automobile licenses procured in another
Sections 2013 and 2015 to 2022 incounty by residents of Carbon county,
clusive expressly designate the county
who keep their automobiles in Carbon
in which certain kinds of property
county. The question involved is, what
should be taxed. Section 2023 provides
remedy has Carbon county to collect
that all other property shall be taxed
such license fees.
in the county where it is situated.
The automobile must be assessed,
Automobiles are excluded from the
taxed and licensed in the county where
property designated in Section 2013
the automobile is habitually used, or
and Sections 2015 to 2022 inclusive,
has its business situs as on the first
and consequently are included in the
property designated in Section 2023 . day of January. (Opinion No. 215,
(Op. of A. G. 215, Vol. 17.) As a . Volume 17, and No. 189, Volume 18,
Opinions of the Attorney General.)
factual matter automobiles are ordiThe owner of the automobile must
narily used and situated in the county
make application to the county treasof the owner's residence and domicile,
urer of the county where the autoassessed as of the first day of J anumobile is owned or taxable for regisary and taxed and licensed therein
tnition and accompany the application
(Chapter 72, Laws, 1937; Valley Counwith the required fee. (Section I, Chapty v. Thomas et aI., 109 Mont. 345),
ter 72, Laws of 1937. amending Section
but where the automobile has a busi1759. R. C. M., 1935.)
ness situs or is habitually used in
another county, it is assessed, taxed,
"The owner of a motor vehicle
and licensed therein (State ex reI.
who pays the registration fee to the
Rankin v. Harrington, 68 Mont. 1).
county treasurer of a county other
The facts submitted by you are inthan that in which the motor vehicle
sufficient to determine which is the
is owned or properly subject to genproper county to license the autoeral taxes, does so at his own risk.
mobile. but a determination of the
Because he fails to obey the maofacts as existing on the first day of
date of the law, such payment does
January, subject to the rule herein
not excuse payment to the right
enunciated, will enable you to decide
county treasurer. (37 C. J. 251; Frewhether or not your county is enmont, E. & ]'1'1. V. R. Co. v. County
titled to collect the license.
of Brown, 26 N. W. 194.)"
Opinion No. 138. Volume 16,
Opinions of the Attorney General.
Opinion No. 190.
If the automobile owner fails to heed
Motor Vehicles-Licenses-Payment the law, he is subject to payment of
the license fee and tax anew. To hold
of. to What County-Counties.
otherwise would permit fees and taxes
to be indiscriminately paid in any
HELD: The owner of a motor vecounty not entitled to the same. A
hicle who pays registration license fee
col1ection of the fees and taxes anew
to the wrong county does so at his
from the automobile owner by the
peril.
proper county is not an exclusive remThe county properly entitled to the
edy. The proper county may compel
registration license fee may collect
an accounting from the other county
from the owner who has paid to the
by claim, or claim and suit, if neceswrong county. or may file claim for
sary. (Val1ey County v. Thomas et aI.,
refund from the county collecting, or
109 Mont. 345.)
sue for an accounting.

