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"(c) To hold the funds derived 
from the operation of such students' 
union buildings and spend the same 
for repairs, replacements and better
ments therein and thereon, and for 
the retirement of indebtedness in
curred in the erection thereof." 

It is clear from these two paragraphs 
that it was the legislative intention 
that the operating expenses of a stu
dents' union building should be de
ducted from the income and that "the 
excess" or net income should be used 
for repairs, replacements, betterments 
and for the retirement of indebtedness 
incurred in the erection thereof. We 
are unable to find any words from 
which we can draw a conclusion that 
the legislature intended to give the 
State Board of Education the discre
tion to use the gross income for the 
purpose mentioned in paragraph (c) 
and to pay any or all of the expenses 
of operation from the general appro
priation. See opinion of the Attorney 
General, Volume 17, p. 276, where a 
similar act being considered, the At
torney General expressed the opinion 
that the operating cost of residence 
halls, such as heat, light, power and 
water must be paid out of income from 
such halls and not from appropriations 
for expenses. We think this opinion 
is correct. 

The authority to rent space in stu
dents' union buildings and carryon 
such activities "as will produce a rea
sonable excess of income over operat
ing expenses" amounts to a command 
to pay operating expenses out of in
come. The authority granted by the 
legislature implies a duty as well. 

Considering the nature and object of 
the statute, it seems clear that it was 
the intent of the legislature to impose 
a positive duty on the part of the 
State Board of Education rather than 
discretionary powers or privileges. By 
said Chapter 10, the legislature estab
lished a definite policy of financing 
the construction and operation of stu
dents' union buildings, which may not 
be disregarded by public officers. The 
statute confers power to perform acts 
which concern the public interest, and 
is mandatory. 

Rock Island County v. United 
States, 4 Wall. 435. 446, 18 L. Ed. 
419; 

Miller v. Aetna Life Insurance Co., 
101 Mont. 212. 53 Pac. (2d) 704; 

59 C. J. 1076, par. 633. 

We think that if the legislature in
tended to give the State Board of Edu
cation any discretion in this respect 
suitable words would have been used: 
Not only is the statute so clear and 
unambiguous that no construction is 
necessary, but it has been the ad
ministrative practice for years to fol
low the legislative intention in the 
manner indicated. We have been un
able to find anything in any of our 
court decisions to the contrary. 

That ~nsurance is not only necessary 
and deSIrable but a proper and legiti
mate expense is well recognized by 
sound business practice. The authority 
to pay operating expenses of the build
ing out of income, includes authority 
to insure the building. Furthermore 
we do not think that the legislature' 
by its general appropriation for insur~ 
ance, intended in any manner to re
peal its intent as expressed in said 
Chapter 10. 

Opinion No. 185. 

Banks and Banking-State Banks
Continual Succession-Method 

of Obtaining. 

HELD: State banks organized under 
Section 6021, R. C. M., 1921, or prior 
to the enactment of 6014.10, R. C. M., 
1935 (<;:hap. 89, Laws 1927), may, upon 
authorIty of the stockholders obtain 
continual succession by follo~ing the 
method set out in said Section 6014.10. 

December 29, 1939. 
Hon. 'vV. A. Brown 
Superintendent of Banks 
The Capitol 

Dear Mr. Brown: 

You have submitted the following: 

"Section 6014.10 provides for the 
organ'ization and incorporation of 
s~a~e banks. and contains this pro
vISIon: 

"'Provided, that any bank, trust 
company or investment company 
now existing, may at any time, 
within the period limited for its 
duration, elect to avail itself of the 
right of continual succession herein 
given. by filing its intention so to 
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do in the office of the county clerk 
and recorder of the county wherein 
such corporation is located and a 
copy thereof with the secre.tary of 
state, by paying the legal filing fees 
therefor. K 0 such corporation shall 
be allowed to increase its capital 
stock by such filing without comply
ing with the provisions of this act 
and paying the legal filing fees as 
in such cases otherwise provided.' 

"It will be observed that this sec
tion does not prescribe any pro
cedure or specifically require action 
by either the stockholders or direct
ors. in connection with an election 
to provide continual succession for 
the bank. 

"The question has arisen as to 
what, if any, action should be taken 
before the bank may elect to come 
under the provisions of the Act. It 
has been my opinion that the same 
must be made by action of the stock
holders; when such action is author
ized, then officers would have the 
power to file the necessary papers 
as provided for in Section 6014.10. 

"Will you be good enough to ad
vise me as to what action, if any, 
should be taken by the stockholders 
or board of directors of the state 
banks to effect an election to come 
under the provisions of the Act?" 

All state banks organized under Sec
tion 6021. R. C. ?1., 1921, or before the 
enactment of Chapter 89, Laws of 1927, 
provide by their articles of agreement 
that their corporate existence shall 
continue for a definite limited period 
not exceeding fifty years. Said Chap
ter 89, Laws of 1927 (Section 6014.10, 
R. C. M., 1935), provided for "con
tinual succession" for all state banks 
organized after its enactment and pro
vided a method by which state banks 
previously organized might obtain 
"continual succession." The legislature 
might have said that this could be 
done by any bank amending its 
articles of agrcement but it did not 
do so. Instead, it did say that any 
state bank at any time within the 
period limited for its duration could 
"elect to avail itself of the right of con
tinual succession herein given, by fil
ing its intention so to do in the office 
of the county clerk and recorder of 
the county wherein such corporation 
is located and a copy thereof with the 
Secretary of State, by paying the legal 

filing fees therefor." Here we have a 
specific statement of what is necessary. 

No doubt the legislature wished to 
make it as easy and simple as pos
sible rather than to require the form 
of procedure of amending the articles 
of incorporation. We agree with you, 
however, that such a fundamental 
change in its articles of agreement 
pertaining to the corporate existence, 
should be authorized by the stock
holders; that being done, the pro
cedure specified in the part of the 
statute we have quoted may be fol
lowed. 

Opinion No. 186. 

Firemen-Fireman's Disability & Pen
sion Fund-Compensation. 

HELD: A fireman disabled in line 
of duty is entitled to compensation 
from the disability and pension fund 
of the fireman's disability and pension 
fund, regardless of whether his salary 
as a fireman is paid' during stich dis
ability. 

2. The amount of compensation al
lowed is within the sound discretion 
of the board of trustees. 

January 3, 1940. 
Hon. John J. Holmes 
State Auditor and Ex-Officio Insurance 

Commissioner 
The Capitol 

Dear Mr. Holmes: 

Your letter of December 26th en
closes a copy of a letter from Clare P. 
Kern. Missoula, Montana, and submits 
the following question: 

Can the fire department relief as
sociation pay hospital bill, doctor bill 
and ambulance bill, regardless of its 
size, so long as funds will provide, 
and still pay one-half of fireman's 
salary? 

To answer the question properly re
quires a short resume of the disability 
fund. The legislative session of 1899 
created by legislative act (House Bill 
17. p. 37, Laws of 1899), a fund from 
which injured firemen would be paid 
for disability received in the line of 
active duty. The fund was distinctly 
named "disability fund." Under the 
same legislative act provision was made 
for the organization, government and 
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