OPINIONS OF THE ATTORNEY GENERAL
December 21, 1939.
Hon. "V. A. Brown
State Examiner
The Capitol
Dear Mr. Brown:
You have submitted the following:
"We are in receipt of a letter from
a city attorney of a second class city
in Montana in which he states that
the city clerk is being paid an annual
salary of $1,500.00 as such clerk. The
city clerk is also employed as assistant city engineer and is paid an
additional $600.00 per year in that
capacity. The city attorney further
states that in view of the provisions
of Section 5025, R. C. M., 1935, he
is inclined to the opinion that the
maximum compensation which may
be made to the city clerk for aU
services rendered in any capacity is
$1,500.00. He further states. 'As you
know. the mayor is sincerely trying
to secure a proper management of
the city government here and it
would certainly help him very much
if you could take this matter up with
the Attorney General to secure a
ruling on Section 5025. This matter
will come up at the council meeting
to be held on January 2nd, 1940, and
a reply to be of assistance must be
in our hands by that date.'
"While we know that the Attorney
General's office does not hold itself
out as being the legal adviser in city
affairs. we hope that you will see
your way clear to render an opinion
in this matter. Such an opinion wiU
also be of assistance to our examiners in determining the legality of
expenditures such as indicated."
Section 5025, R. C. M.. 1935, provides:
"The annual salary and compensation of the city clerk must be fixed
by ordinance, and in cities of the
first class must not exceed twentyfour hundred dollars, which is for aU
services rendered by him in any capacity; in cities of the second class
must not exceed fifteen hundred dollars; in cities of the third class must
not exceed twelve hundred dollars,
which compensation, for cities of the
second and third class, includes services rendered by him as city attorney; and in towns must not ex-
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ceed three hundred dollars, which
includes all services renderd by him
in any capacity; provided, however,
that nothing in this section shaU be
held or construed as applying to
cities and towns operating under the
commission form of government."
It will be noted from a reading of
this section that in cities of the first
class the salary and compensation of
the city clerk must not exceed $2400,
"which is for aU services rendered by
him in any capacity," whereas, in cities
of the second class the salary and
compensation of the city clerk must
not exceed $1500, and in the third class
must not exceed $1200, "which compensation for cities of the second and
third class includes services rendered
by him as city attorney." In cities of
the first class the maximum salary is
for aU services, whereas, in cities of
the second and third class the maximum is not for aU services but for
services as city clerk and city attorney.
In towns the maximum salary is
$300.00, and here again we find the
same limitation "which includes all
services rendered by him in any capacity" that we find. in cities of the
first class; therefore, should a city clerk
in cities of the second and third class
render services as assistant engineer
there is nothing in the statute to prevent the city from paying for such
services. The meaning of the statute
seems clear and we do not see how
any other meaning can be placed
upon it.
Furthermore, whatever reason the
legistature may have had for limiting
the earnings of a city clerk to $2400
in cities of the first class, we should
hesitate to place a construction upon
the statute which would fix a limit on
a man's earnings unless it were clear
that such was the intent of the legislature.

Opinion No. 182.
U nfair Practices-Trade AreaAgricultural Commodities.
HELD: A trade area is the territory surrounding a marketing center,
where similar local conditions cause
the cost of production of such commodities to be approximately the same.
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OPINIONS OF THE ATTORNEY GENERAl.
December 22, 1939.

Mr. Clyde Hayden
County Attorney
Hamilton, Montana
Dear Sir:
You have asked for a definition of
"trade area" as that term is used III
Section 5-A of Chapter 80, Laws of
1937.
Chapter 80, Laws of 1937, is commonly known as the Unfair Practice
Act and Section 5-A provides for the
application of the general principles of
that Act to agricultural projects. The
Unfair Practice Act is an attempt to
curb price discrimination and price
cutting as weapons of unfair competition. Its whole spirit is fair wages paid
on a product fairly manufactured and
sold at a profit based upon actual cost.
The essential feature of the Act is
prohibition against selling below cost.
For ordinary mercantile products cost
is easily determined as the invoice price
plus overhead or cost of doing business. With agricultural products it is
not so easy to arrive at a cost figure
below which it is unlawful to sell. That
is the reason that the technique of
determining the cost of agricultural
products as laid down in Section 5-A
differs from that used for manufactured or processed goods. But the
fundamental principles are the same
and applicable to all kinds of products.
Many articles are sold over the entire state and it would be quite proper
for them to be sold at a lesser price
in one section than another. If this
is true of manufactured products it is
also true of agricultural products. The
Act itself manifests an intent to loealize
the territory in which fair prices for
agricultural products may be established when it declares that 75% of
the producers marketing said produce
"within any trade area, district, or
city" shall determine the fair price.
Then the "trade area" is that territory surrounding a marketing center
where similar local conditions such as
freight rates, climate, labor cost, etc.,
give rise to similar costs of production.
Such a trade area might be as small as
a single city or might be large enough
to comprise several counties, depending on the product involved and the
varying local conditions. The Montana
Trade Commission in administering the
Act should adopt a "rule of reason"
similar to that used in federal administrative agencies that will carry out

the declared purpose of the Act and
benefit the growers of the agricultural
commodity concerned.
From the information given in your
letter it would seem that Ravalli county
would be a reasonable trade area and
75% of the apple growers in Ravalli
county could petition the Montana
Trade Commission to provide for a
fair price as set forth in Section 5-A.
Opinion No. 183.
Fire Department Relief AssociationFunds-Secretary, Salary ofFrom What Fund Payable.
HELD: A fire department relief
association may provide for the payment of a salary to a secretary, but
such salary may not be paid from the
disability and pension fund.
December 28, 1939.
Hon. John J. Holmes
.
State Auditor and Ex Officio Insurance
Commissioner
The Capitol
Dear Mr. Holmes:
The question submitted to this office
is, in short, as follows:
Can the salary of the secretary of
the fire department relief association
be paid from the "disability and pension fund" of such fire department
relief association?
By legislative act, Chapter 103, Laws
of 1931 (Sec. 5135, R. C. M., 1935),
the use of the disability ~nd pension
fund of the fire department relief association is particularized as follows:
"Said fund shall not be used for
any other purpose whatsoever, other
than for the payment of the following:
"1. A service pension to a member
wh(l. by reason of service, has become entitled to a service pension.
2. A pension to a member who
has become maimed or disabled in
line of duty.
3. A benefit or allowance to a
member who has suffered injury in
line of duty.
4. A benefit or allowance to a
member who has contracted sickness in line of duty.

