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OPINIONS OF THE ATTORNEY GENERAL

Dear Mr. Kronmiller:

Dear Madam:

The death of State Senator Harry
T. Mana of Big Horn county has resulted in a vacancy of that office. State
Senator Mann was elected at the general election in November, 1936, and
his term would normally expire on the
first Monday in January, 1941. The
regular sessions of the Montana legislature are held for not more than sixty
days of each year succeeding a general
election. Unless the governor calls the
legislature into extraordinary session
the state senators elected in 1936 would
have no further duties to perform for
the balance of their terms.
Section 45 of Article V of the Constitution of Montana provides: "When
vacancies, caused by death, occur in
either house of the legislative assembly,
such vacancies shall be filled by appointment by the board of county commissioners of the county from which
such occurs." There is no question as
to the power of the county commissioners to appoint a successor to the
late Senator Mann, but the question
presented is whether it is mandatory
upon the county commissioners to
make such an appointment.
Section 29 of Article II of the Montana Constitution lays down the rule
for construction of constitutional provisions, "The provisions of this constitution are mandatory and prohibitory, unless by express words they are
declared to be otherwise." No express
words appear elsewhere relieving the
mandate imposed by this section.
The law abhors vacancies in public
offices (46 C. J. 971) and it is therefore the duty of the appointing authority to fill the vacancy as promptly as
is consistent with the selection of a
qualifie ~ successor.

You have asked what fees should be
charged for the filing of a petition for
the appointment of an administrator,
filing, recording and approval of administrator's bond. and issuance of
letters of administration when the proceedings are on a foreign will as outlined in Section 10040, Revised Codes
of Montana, 1935.
This section merely expedites the
customary practice followed when a
will is first presented for probate and
provides for a shorter and speedier
procedure upon the production of a
will proved and allowed in a court of
any other state or foreign country. It
does not, however, purport to alter
the customary fees to be charged.
They are set by Section 4919, Revised
Codes of Montana, 1935, and are in
part as follows:

Opinion No. 177.
Probate-Fees-Courts-Clerk of
Court-Foreign Wills.
HELD: The same fees are chargeable in proceedings on foreign wills as
in ordinary probate proceedings.
December 11, 1939.
Elizabeth Thomson
Clerk of the Court
Harlowton, Montana

"At the time of filing the petition
for letters testamentary, of administration or guardianship, the clerk
must collect from the petitioner the
sum of five dollars.
"For admitting a will to probate
and all services connected therewith,
in addition to the above, there must
be paid to the clerk the sum of five
dollars."
The correct fee for the filing and
issuance of documents mentioned
would be ten dollars.
Opinion No. 178.
Taxation-Per Capita County Road
Tax-Per Capita City and Town Road
Tax-Per Capita Poor Tax-Levy for
Per Capita Taxes by County Commissioners-Time for Levy of Poll TaxesCollection of Poll Taxes-Constitutional Law, Section 4, Article XII,
Montana Constitution-Collection
of Delinquent Poll Taxes.
HELD: 1. Section 1617, R. C. M.,
1935, is contrary to Section 4, Article
XII of the Montana Constitution in
that the legislature, instead of granting power to the county commissioners to levy a road poll tax, assumed to
make such a levy itself and such tax is
therefore void.
Section 4465.4 vests discretion in the
board of county commissioners to levy
a poor per capita tax and hence does
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not violate Section 4, Article XII of
the Montana Constitution.
Although Section 5219 is unconstitutional in that it violates Section 4,
Article XII of the Montana Constitution, Section 5~39.48 rem~ins ~nd is
valid because It vests dIscretIOnary
power in the city or town council to
levy and collect road poll taxes.
Delinquent poor poll taxes may not
be collected when the current tax on
automobiles is collected. See State v.
Fischl, 106 Mont. 282.
Poor poll taxes cannot be collected
when application for motor vehicle
license is made since they have not
at that time been levied by the county
commissioners.
After poor poll taxes have been
, levied they may be collected when the
current taxes on the automobile are
paid, provided the taxpayer is not
assessed with other personal property
or real property.
When a taxpayer owns other property, either real or personal, besides a
motor vehicle poor poll taxes should
be paid when the taxes on the other
real and personal property are paid,
December 18, 1939.
State Board of Equalization
The Capitol
Gentlemen':
You have submitted the following:
"As the time for the assessment of
motor vehicles approaches we are
being bombarded with questions relative to the adding of poll tax (road
and poor) to the automobile assessment lists and, in order that we may
correctly advise county officials, and
to the end that our two departments
may be in accord on the subject, we
respectfully request your opinion, in
the form of answers to questions
propounded to us and herewith
passed on to you, or such thereof as
you deem it necessary to answer:
"1. In view of the declaration of
the Supreme Court that a statute
which declares that 'every male inhabitant (with certain restrictions)
must annually pay a poll tax of * * *
$2.00' (Sec. 2692, Rev. Codes 1907,
amended by Chap. 261, Laws of
1921) is a levy of a tax by the legislature and therefore void as in con-
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travention of Sec. 4 of Art. XII of
the Constitution, are Sections 1663
and 1617, R. C. M., 1935, valid enactments? (See State v. Gowdy, .62
:\Iont. 119.)
"2. If the last cited provisions are
unconstituional, have we any law
authorizing- a poll tax for road purposes within counties?
"3. If the provisions of the codes
respecting county poll taxes for road
·purposes are unconstitutional, may
the cities and towns of the state
nevertheless levy such a tax for purposes within their limits, under Sections 5039.48 and 5219?
"4. \\lith the provisions mentioned
in the Gowdy case eliminated from
the codes (as they are in the 1935
codes) is the provision defining the
powers of county commissioners in
regard to poor tax (Section 4465.4)
sufficiently definite to render a levy
of the poll tax mentioned valid?
"5. If the above mentioned sections providing for a poll tax for
road purposes (Sections 1663 and
1617) do not constitute the levy of
a tax by the legislature, is it not
necessary that the county commissioners make the levy for this purpose, as in the case of other tax
levies?
"6. If an annual levy is required,
to what provision of the codes may
we look for the authority of the
commissioners to make such levy,
and what, if any, discretion has the
board of commissioners in the matter?
"7. If, as in other taxes, the levy
must be made in August, and discretion is vested in the commissioners as to whether a levy will be made,
can such action be anticipated by
the county assessor and the tax
added to the assessment list 6n motor
vehicles in January?
"8. If, on the other hand, the
quoted statutes are not invalid, are
they not self executing and is not the
tax due at any time, without action
of the counties, and consequently,
may they not be added to the assessment list on cars in January?
"9. Is it possible that the provision of the motor vehicle registration law, for computing the current
year's tax on the basis of last year's
levy, may be applied to the poll tax
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as well, and thus the poll tax fdr
the preceding year be added to the
current list, with privilege of adjustment after the levy has been
made in August?
"10. If a motor vehicle owner, who
has no other property than his car
for assessment, fails to pay his poll
tax in one year, may this delinquent
tax be added on his current assessment list and collected with his current tax on the car?
"11. In the last mentioned situation, is the method of collection provided in Section 2252.1, R. C. M.,
exclusive?
"12. In following the method mentioned may the assessor and treasurer, by following Sections 2238 and
2239, collect the delinquent poll taxes
by seizure and sale of the automobile
at the time of application for its
registration ?"
These questions relate primarily to
the validity of road and poor per capita
taxes, also termed road and poor poll
taxes. The statutory provision concerning the per capita road tax for
county purposes is Section 1617,
R. C. M., 1935, reading:
"For the purpose of ralsmg revenue for the construction, maintenance, and improvement of public
highways, the board of county commissioners of each county in this
state may in their discretion levy
and cause to be collected a general
tax upon the taxable property in the
county of not more than five (5)
mills on the dollar, which shall be
payable to the county treasurer with
other general taxes. There is also
established a general road tax of two
dollars ($2.00) per annum on each
male person over the age of twentyone (21) years, and under the age
of fifty (50) years, inhabitant within
the county, and payable by each
person liable therefor at any time
within the year. * * *
Section 1663 was repealed by Chapter 35, Laws of 1939.
In State v. Gowdy, 62 Mont. 119,
203 Pac. 1115, our Supreme Court considered the validity of Section 2692,
R. C. M., 1907, which read:
"Every male inhabitant of this
state over 21 and under 60 years of

age except paupers, insane persons
and Indians not taxed, must annually
pay a poll tax of two dollars ($2.00).
In addition to the foregoing poll tax
of two dollars ($2.00), every such
male inhabitant of this. state who is
not the head of a family, as hereinafter defined, must annually pay an
additional poll tax of three dollars
($3.00)."
In determining that this section was
in violation of Section 4, Article XII
of the Montana Constitution, reading,
"The legislative assembly shall not
levy taxes upon the inhabitants or
property in any county, city, town,
or municipal corporation for county,
town, or municipal purposes, but it
may by law vest in the corporate'
authorities thereof powers to assess
and collect taxes for such purposes",
the Court speaking by Justice Galen
said (p. 129):
"We are of opinion that the object
of Section 4 of Article XII of our
Constitution was to relegate to the
several counties the whole subject
of taxes for county purposes, and
that thereby the legislature is denied
authority to impose any tax on the
inhabitants of a county for county
purposes. (San Francisco v. Liverpool & L. & G. Ins. Co., 74 Cal. 113,
5 Am. St. Rep. 425, 15 Pac. 380.)
In view of what has been said it is
not necessary to give consideration
to the uniformity requirement of the
Constitution. (Sec. 11, Art. XII.)
Attempt being made by the Act to
levy a per capita tax in fixed amount,
to be collected by the several counties for county purposes, we must
hold it to be in excess of the legislative power, and therefore void."
Comparing Section 1617 with said
Section 2692, held invalid in State v.
Gowdy, we find that it is afflicted with
the same infirmity. The first part of
Section 1617 recites that the board of
county commissioners "may in their
discretion levy and cause to be levied
a general tax upon the taxable property." No such discretion was given
to the county commissioners in regard
to the per capita tax for the words
used are, "there is also established a
general road tax of $2.00 per annum
on each male person over the age of
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twenty-one (21) years, and under the
age of fifty (50) years, inhabitant
within the county. * * *" It will be
noted that the statute does not say
that the county commissioners may in
their discretion establish such tax or
make such levy. No discretion is
given to the county commissioners
either in making the levy, in fixing
the amount of the tax or naming the
persons upon whom the levy should be
made.
While the word "established" may
be used in various ways, as here used
it can only mean to create, to originate,
to found, to institute, to fix or settle,
to enact, set up, ordain. See Words
and Phrases, 1st to 5th Editions, and
the cases there listed, also Bouvier's
and other law dictionaries. In Webster's New International Dictionary the
word is defined as:

"1. To make stable or firm; to fix
immovably or firmly; to settle, confirm.
"2. To appoint or constitute, for
permanence, as officers, laws, regulations. etc.; to enact; ordain.
"3. To originate and secure the
pe_rmanent existence of; to found; to
institute; to create and regulate."
The New Century Dictionary defines
the word as:
"To make stable or firm; confirm;
strengthen; also to appoint or ordain
for permanence, as a law."
In 21 C. 1- 899, Section 7, it is said:
"When used in the governmental
exercise of power, the term means
to enact or decree by authority; to
ordain; to pass; to prescribe. said
of laws, regulations, and the like."
As used here the word "establish"
cannot mean to authorize. The legislature could hardly have chosen
stronger words to indicate its will and
determination to levy and impose a
per capita road tax in fixed amount,
and, when compared to the words used
in the first part of the section where
discretion is expressly given, to indicate that the county commissioners
should have no discretion whatever
either as to making the levy or the
amount of the tax or the persons upon
whom the levy should be made.
Tracing the history of Section 1617
we find that the levy and collection of
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the millage tax, as well as the per
capita tax have been compulsory from
1874 (see Eighth Session, Territory of
;\Iontana, Laws 1874) until the enactment of Section 1, Chapter 2, Laws
of 1933 (long after the Gowdy caes)
when the langage of. the statute was
put in the form we now find it.
That the legislature intended the
per capita tax to be compulsory is
further indicated by the related Sections 1619 and 1629, R. C. M., 1935,
providing for the collection of this
tax from employees by employers, unconditioned by a levy to be made by
the county commissioners. Again it is
shown by Section 4465.3, which provides:
"The board of county commissioners has jurisdiction and powe.r
under such limitations and restrictions as are prescribed by law:
"To layout, maintain, control and
manage public highways, ferries and
bridges, within the county, and levy
such taxes therefor as required by
law; * * *."
The same wording may be traced
to Section 4230, Political Code of 1895.
Compare this section to 4465.4 Id.,
which reads:
"The board of county commissioners has jurisdiction and power under
such limitations and restrictions as
are prescribed by law:
"To provide for the care and maintenance of the indigent sick, or the
otherwise dependent poor of the
county; erect and maintain hospitals
therefor, or otherwise provide for the
same, and to levy the necessary tax
therefor per capita, not exceeding
two ($2.00) dollars * * *."
The language of this section has
been the same since 1895. See paragraph 5, Section 4230, Political Code,
1895. This section read the same as
now in 1922, when the Supreme Court
in State v. Gowdy, declared Section
2692, R. C. M., 1907, unconstitutional.
The Court apparently did not consider
that the authority to levy the poor per
capita tax as contained in Section
4465.4 saved Section 2692, which commanded such levy. With Section 2692
out and Section 4465.4 remaining, the
practice of some counties in levying
a poor per capita tax has not been
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challenged, since the authority to make
such levy, if the county commissioners
so desired and thought necessary, remained after the command to make
such levy had been declared void. We
think this is the correct view to take
with reference to the county per capita
poor tax.
The situation is not the same with
reference to the county per capita road
tax. The enactment in Section 1617,
being beyond the power of the legislature since it is an attempt to levy a
per capita tax in fixed amount to be
collected by the several counties for
county purposes, because forbidden by
Section 4, Article XII of the Constitution, is void. Section 4465.3 merely
authorizes the levy of such tax "as
required by law." The requirement of
Section 1617 being void, nothing remains upon which the county commissioners may authorize the levy of
the per capita road tax for county
purposes.
On the authority and for the reasons
sta ted above, which we have based·
upon the reasoning of the Court in
State v. Gowdy, we are compelled to
say that in our opinion Section 1617,
in so far as it relates to the per capita
road tax, is contrary to Section 4,
Article XII of the Montana Constitution, since it is an attempt by the
legislature to make a levy upon certain
inhabitants of counties for county
purposes and is therefore void. Section
1617, being invalid, no authority is
vested in the county commissioners
under Section -4465.3 to make such
levy. We find no other statute authorizing such levy.
We are of the opinion further that
since Section 4465.4 vests discretionary
power in the county commissioners to
levy a per capita poor tax not exceeding $2.00 for county purposes, such
tax not in excess of such sum, if levied,
is valid. We think this section is sufficiently definite. While it does not
specify the persons upon whom the
poor tax may be levied, since it contains no limitation, a tax Upon males
within certain ages of earning capacity
is within the power granted and is a
reasonable classification.
A road poll tax for cities and towns
is provided for in the following sections:
"5219. All able-bodied male inhabitants of a city or town, between
the ages of twenty-one and forty-

five years, must pay an annual road
poll-tax not exceeding three dollars."
"5039.48. The city or town council
has power: To levy and collect annually from each able-bodied male
resident of the city or town, between
the ages of twenty-one and forty-five
years, a poll-tax not exceeding three
dollars per capita; * * *."
For the reasons stated herein, we
think Section 5219 is unconstitutional
and void. Like Section 4465.4, relating
to the county per capita poor tax,
Section 5039.48 places discretionary
power in a city or town council to
levy such tax. So even though Section
5219 is invalid, Section 5039.48, which
is also a later enactment, still stands
and a levy by a city or town council
would be a valid tax.
The foregoing answers most of the
questions submitted by you.
Question No. 10 has been answered
by the Supreme Court in State v. Fischl
et ai., 106 Mont. 282, 77 Pac. (2) 392,
where the Court had under consideration the question of the collection of
delinquent taxes on motor vehicles by
virtue of Chapter 72, Laws of 1937, as
a condition precedent to its registration. The Court, speaking by Justice
Angstman, said (pp. 384-385):
"These provisions of the Act, taken
either singly or collectively and when
considered with the provisions of
the Act as a whole, do not support
the conclusion that the officers are
empowered to collect delinquent
taxes assessed against an automobile
as a condition precedent to its registration and to the issuance of license
plates. The only provision commanding the payment of taxes is
limited to taxes assessed against the
motor vehicle 'for the current year
of registration.' * * *
,,* * * If the legislature intended
by Chapter 72 to accomplish a collection of all delinquent taxes on the
vehicle for which registration is applied, it would certainly have so
indicated by some definite expression. The language used by the
legislature does not indicate any such
purpose, but, on the contrary evidences an intention merely to require payment of the current taxes
and thus to reduce the number of
delinquencies arising from and after
the passage of Chapter 72."
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Section 2252.1 reads:
"These taxes (poor and road
taxes) shall be added upon the
assessment lists to other taxes of
person liable therefor, paying taxes
upon real and personal property and
paid to the county treasurer at the
time of payment of other taxes. And
all personal property assessed against
a person shall be liable for the payment of such taxes."
As we have pointed out in the MacCormick opinion (No. 171 in this volume), the per capita poor tax cannot
be collected until the levy is made.
After the levy is made such tax shall
be collected at the time of payment
of other taxes as provided by the last
above quoted section. If a taxpayer
is assessed with no property except a
motor vehicle, and Chapter 72, Laws
of 1937, requires the payment of current taxes when it is registered, in
order to give effect to Section 2252.1,
the per capita poor tax, after levy has
been made, should be collected at the
same time. While such collection is
not a condition precedent to obtaining
the motor vehicle license, for all practical purposes it amounts to that, if the
per capita tax is collected when the
current tax is paid. In such a situation
Section 2252.1 is applicable even though
it was enacted prior to Chapter 72,
Laws of 1937. The rule is stated in
59 C. J. 1105, Section 655:
"Statutes framed in general terms
ordinarily apply to cases and subjects within their terms subsequently
arising. So, it is a general rule of
statutory construction that legislative enactments in general and
comprehensive terms, prospective in
operation, apply alike to all persons,
subjects, and business within their
general purview and scope coming
into existence subsequent to their
passage. Where a statute is expressed in general terms and in words of
the present tense it will as a general 0
rule be construed to apply not only
to things and conditions existing at
its passage, but will also be given a
prospective interpretation, by which
it will apply to such as come into
existence thereafter."
Since the collection of current taxes
on motor vehicles in advance is an
exception to the statutory procedure
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for collecting taxes, when there is
either personal or real property, besides
the motor vehicle, the per capita poor
tax should be collected when the other
taxes are paid and thus full effect can
be given to Section 2252.1. In such
cases there is no need to collect such
tax when the current tax on the motor
vehicle is paid and we do not think the
legislature so intended.
Opinion No. 179.
Licenses-Execution and Attachment.
HELD: A Liquor License is not
property but a mere personal privilege
and therefore not subject to attachment.
December 19, 1939.
Mr. Albert G. Harvey
County Attorney
Chester, Montana
My dear Mr. Harvey:
You have submitted the question as
to whether or not a liquor license issued
by the State Liquor Control Board is
subject to attachment.
Property in the· State of 'Montana
not exempt from execution may be
attached (Section 9261). The question then is whether or not such license
constitutes property within the meaning of the statute, or is a mere personal
privilege.
The licensee exercises only the privileges granted by the license. The
licenses are applicable only to the
premises in respect to which they are
issued. Transfers must be approved
by the Liquor Control Board. The
holder must possess certain personal
qualifications. The premises must meet
certain requirements as to location and
sanitation. Licenses may be revoked
for cause. (Chapter 84, Laws of 1937.)
Prior to the issuance of the license
the applicant must receive the approval
of the town, city, or county authorities.
(Chapter 221, Laws of 1939.) The city
or town may limit the number of
liquor establishments within its corporate limits. (State ex reI. McIntire
vs. City Council of the City of Libby,
107 Mont. 216). If the license were
attached and sold upon execution to it
disqualified person its transfer would
be a nullity.

