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that since Section 9802 is exclusive
except so far as certain cases are taken
out of its operation by special statutes,
and does not mention attorneys' fees
as one of the items which may be recovered as costs in ordinary actions,
attorney fees are not recoverable as
costs independently of rule of court
or stipulation of parties.
Bovee v. Helland, 52 Mont. 151,
154, 156 Pac. 416; see also
McBride v. School District No.2,
88 Mont. 110, 117, 290 Pac. 252;
Compare Smith v. Fergus County,
98 Mont. 337, 384, 39 Pac. (2) 193,
and cases cited.
We do not have before us any rule
of the district court and therefore need
not decide whether the court may adopt
a rule on the subject. So far as we are
advised, no district court has adopted
a rule allowing attorney fees as costs
in such cases. In the absence of statute
authorizing it, and on the facts before
us. it is our opinion that the county
commissioners may not allow an attorney fee to a lawyer representing a
person charged with insanity at an
insanity hearing.
Opinion No. 173.
Insurance-AppropriationsUniversity of Montana.
HELD: The money paid to a unit
of the University of Montana to compensate for damage resulting from a'
fire loss must be deposited in an imprest fund and used for the sole purpose of repairing the damaged building.
December 4, 1939.
Honorable John J. Holmes
State Auditor and Ex-officio Commissioner of Insurance
Helena, Montana
Dear Sir:
Recently a fire loss was incurred at
Montana State College. The building
was insured and the sum of $579.30 has
been paid by the insurance company
to cover the loss. You have asked if
this money may be used by Montana
State College in addition to the appro-

priation from the University Millage
Fund in an amount of $178,000, or if
this is to be regarded as income to the
college and deposited in the general
fund.
Under the Montana statutes, insurance is "a contract whereby one undertakes to indemnify another against
loss, damage or liability arising from
an unknown or contingent event."
(Section 8060, Revised Codes of Montana, 1935.)
The appropriation for the Montana
State College was the amoun~ estimated by the legislature necessary to
provide for the ordinary expenses of
the university. Among those expenses
is included the cost of upkeep and
regular repairs. In the event of a loss
covered by insurance, the Montana
State College, as an institution of the
State of Montana, is entitled to be
indemnified for the loss incurred.
Then, the $579.30 may be used by the
college for the purpose of repairing the
damage resulting from the fire loss
and for no other purpose, and when
used for this purpose is in addition to
and over and above the amount of the
legislative appropriation. In this respect it should be treated as an imprest
fund and regarded in the same manner
as if the legislature had specifically
appropriated that sum of money for
the sole purpose of repairing the damaged building.
Opinion No. 174.
Public Welfare-County Commissioners-ReimbursementsEmergency Warrants.
HELD: The county commissioners,
having failed to make payment for reimbursements due the State Department of Public ·Welfare before the
close of the fiscal year, and having
failed to make provision for such payment in the budget for the ensuing
fiscal year, may declare an emergency
under Section 4613.6, and issue emergency warrants in payment thereof.
Reimbursements due the State Department of Public Welfare under the
Welfare Act are mandatory expenditures required by law.
December 7, 1939.
Mr. D. Gordon Rognlien
County Attorney
Kalispell, Montana
My dear Mr. Rognlien:
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You have requested my opinion as
to whether or not the county commissioners can legally pay from the
poor fund budget of Flathead county,
for the fiscal year 1939-1940, an item
of $15,566.29. representing the county'S share of old age assistance, aid to
dependent children and aid to the
blind, due as reimbursement to the
State Department of Public Welfare
for the fiscal year 1938-1939, under the
provisions of Chapter 82, Laws, 1937,
as amended.
I t appears from the letter of 1\1 r. I.
M. Brandiord. Administrator of the
Department of Public vVelfare, to the
Flathead County Commissioners, dated
November 23, 1939, that the following
are the facts:
1. At the close of business for the
month of June, 1939, Flathead county
owed the State Department of Public
Welfare for reimbursements for old
age assistance. aid to dependent children. aid to needy blind. and administrative costs, the sum of $15,566.29.
2. When the county closed its official
business for the fiscal year ending June
30. 1939, and had paid all claims presented against its poor fund for that
fiscal year, except these reimbursements. there was a net balance in the
poor fund in the sum of $11,240.29.
In addition to the above, you advise
that the poor fund budget for the
fiscal year 1939-1940 did not make provision for the payment of this unpaid
account, but has provided only for
reimbursements payable during such
fiscal year.
Under the provisions of the WeHare
Act it is made the duty of the board
of county commissioners to levy the
per capita tax of $2.00 and the six (6)
mills for the county poor fund, or so
much thereof as is needed. and to
budget and expend so much thereof
as will enable the county welfare department to pay the general relief
assistance, and to meet its proportionate share of old age assistance. aid to
needy dependent children. aid to needy
blind and its proportionate share of
any other welfare activity that may be
carried on jointly by the state and
county. (Subsection (b). Section XI,
Part T, Chapter 82, Laws, 1937, as
amended by Section 8. Chapter 129.
Laws, 1939.) (Emphasis ours.) These
amounts. when determined. become a
legal obligation of the county and payable at the times provided by the Act.
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As to the time of payment, Subsection (b) of Section XIX, Part I,
Chapter 82, provides:
"Reimbursement of state by county. On or before the twentieth day
of each month the state department
will present a claim for reimbursement to each county department for
its share of public assistance granted
in the county during the month. The
county department must make such
reimbursement to the state department within twenty days after such
claim is presented."
And Subsection (b), Section X, Part
Chapter 82, Laws, 1937, as amended,
provides:

r,

". • * On or before the 20th day
of the month following the month
for which the payments to the
pub Ii c assistance staff personnel
of the county were made, the
state department of public welfare shall present to the county department of public welfare a claim
for the required reimbursements.
The county board shall make such
reimbursements within twenty (20)
days after the presentation of the
claim and the state department shall
credit (add) all such reimbursements
to its account for administrative
costs."
.
A reading of the whole Act discloses the method by which payments
of these forms of assistance are determined and made. The county commissioners. as a county welfare board,
and a part of the county welfare department, after investigation of applications, determine the amount to be
granted and certify such amount to the
state department. Upon such certification, the state department is authorized to make the payment direct from
state funds. The Act then provides
the proportionate share of each of such
forms of assistance which the county
must pay by reimursement to the state.
(Section V, Part III, Chapter 82, L.
1937.) The statute provides that the
county must make the reimbursement.
Then it becomes mandatory upon the
county.
There is no contention that the
amount claimed due by the state department is not the correct amount.
Vve must assume, therefore, that the
amount has been approved and thus
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become liquidated. Hence, under the
statute, there is no alternative for the
county but to make such payment.
The question, however, under the facts
here presented, in view of the apparent
restrictions of the Budget Act, is
whether the county may now make
such payments.
Section 4613.6 of the County Budget
Act provides, in the last paragraph
thereof as follows:
"All appropriations, other than appropriations for uncompleted improvements in progress of construction, shall lapse at the end of the
fiscal year; provided that the appropriation accounts shall remain
open for a period of thirty days
thereafter for the payment of claims
incurred against such appropriations
prior to the close of the fiscal year
and remaining unpaid. After such
period shall have expired all appropriations, except as hereinbefore provided regarding uncompleted improvements, shall become null and
void, and any lawful claim presented
thereafter against any such appropriation shall be provided for in the
next ensuing budget."
But this section does not aid us for
the reason that the budget for the next
ensuing fiscal year, viz., 1939-1940, does
not make provision for the payment of
the claim in question.
A somewhat similar situation confronted the Supreme Court in the case
of State v. Board of County Commissioners, reported in 100 Mont. 58l.
In that case, assessments were levied
by a legally created drainage district
against the county for benefits accruing to certain county highways; the
county failed to pay such assessments
for several years, although said assessments were duly and regularly levied
and determined as provided by the
Drainage Act then in force. Mandamus was brought against the county
commissioners by the Drainage District to compel the issuance of wardants in payment of said assessments.
It appeared that no provision had been
made in the budget for the payment
of the assessment and no money was
available for such payment. In sustaining the action of the lower court
in granting the Writ of Mandamus the
Court held that these judgments, or
claims, were in reality liquidated
claims for mandatory expenses and

therefore could be paid by emergency
warrants to meet mandatory expenses
required by law under the provisions
of the Budget Act. We believe the
situation here presented is analagous
to that in tht'! case cited. Here, the
claim is liquidated; under the statute
it is a mandatory expenditure and
therefore properly an "emergency"
within the language of the Budget
Act.
It is, therefore, my opinion that the
county commissioners of Flathead
county may declare an emergency and
pay the claim of the State Department
of Public Welfare by the issuance of
"Emergency Warrants" in accordance
with the provisions of Section 4613.6,
Revised Codes of Montana, 1935.
Opinion No. 175.
Counties-County CommissionersWarrants-Anticipatory
Warrants.
HELD: When a county has reached
its constitutional limit of indebtedness
it may not issue warrants in anticipation of taxes levied or to be collected
when such warrants are general obligations against the county.
Such county may, however, issue
warrants in anticipation of taxes levied
under the provisions of Chapter 85,
Laws, 1937, since such warrants are
obligations against the special fund
therein created for which a special
levy is authorized for a special purpose.
December 8, 1939.
Mr. F. V. Watts
County Attorney
Roundup, Montana
My dear Mr. Watts:
I am in receipt of your letter enclosing copy of your opinion to the
County Commissioners in which you
hold that they may not issue warrants
in anticipation of taxes against the poor
fund, inasmuch as Musselshell county
is now over the constitutional limit of
indebtedness and is operating on a cash
basis.
In Opinion No. 149 of this volume
of Official Opinions of the Attorney
General, rendered to Mr. I. M. Brandjord, Administrator of the State Department of Public Welfare, this office

