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My dear Mr. Gabriel: 

You have submitted to this office for 
my opinion the inquiry as to the proper 
amount of rent which must be paid in 
the leasing of county lands and whether 
or not the rent must be paid in cash 
or may be paid upon the crop payment 
plan. 

As a condition precedent to the leas
ing of county owned lands acquired by 
tax deed, or otherwise, the land must 
first be offered for sale at public 
auction. In the event the land cannot 
be sold the board of county commis
sioners, if it is to the best interest of 
the county, may lease the same on the 
best terms available. In determining 
the best terms available, the county 
commissioners, in the exercise of their 
discretion, may lease the land for cash 
or on a crop payment plan, which 
latter plan gives the county a per
centage of the crop grown. The mere 
fact that Chapter 152, Laws of 1937, 
provides that all revenue derived from 
the lease, except as otherwise provided, 
shall be paid into the county treasury, 
does not imply that the lease must 
necessarily be for a cash rental, be
cause if the lease in on a crop rental 
the proceeds derived from the sale 
of the crop will be paid into the county 
treasury. 

Chapter 152 authorizes the lease of 
county land acquired by tax deed, or 
otherwise, under such limitations and 
restrictions as are provided by law 
and in such manner and for such pur
poses as in the judgment of the board 
are to the advantage of the county. 
Chapter 152, by its express language, 
indicates that other laws may exist im
posing detailed and cumulative direc
tions for the leasing of county prop
erty. 

Chapter 193, Laws of 1939, and Chap
ter 152, Laws of 1937, must be read 
together. These chapters in effect 
authorize the leasing of county owned 
land at the best terms available, either 
cash or crop rental, whichever in the 
sound discretion of the board of county 
commissioners as determined by the 
facts and surrounding circumstances 
in each particular instance is to the 
best advantage of the county. It is 
understood, of course, that only such 
lands for which immediate sale may 
not be had can be so leased. 

Opinion No. 171. 

Taxation-Per Capita Tax
When Collected. 

HELD: The per capita poor tax 
may not be collected at the time appli
cation for motor vehicle license is made 
as such tax cannot be collected until 
after it is levied and such levy cannot 
be made until the second Monday of 
August. 

November 30, 1939. 

Mr. Maurice J. MacCormick 
County Attorney 
Deer Lodge, l\.fontana 

Dear Mr. MacCormick: 

You have requested my opinion on 
the Question whether the $2.00 per 
capita poor tax, also called the poor 
poll tax, should be collected from own
ers of motor vehicles when the motor 
vehicle license fee and tax are paid. 

Current taxes upon a motor vehicle 
must be paid when application for the 
motor vehicle license is made. (Chap
ter 72, Laws of 1937.) All motor ve
hicle registrations expire on December 
31st of the year in which they were 
issued. Registration must be renewed 
annually and application for registra
tion must be filed with the county 
treasurer not later than February 1st 
of each year. (Section 1759.1, R. C. M., 
1935.) No person shall operate a motor 
vehicle upon the public highways with
out a license and unless such vehicle 
shall have been properly registered, 
etc. (Section 1759.5 Id., as amended by 
Chapter 154, Laws of 1937.) Authority 
to levy a per capita poor tax is given 
to the county commissioners by Sec
tion 4465.4, which reads: 

"The board of county commis
sioners has jurisdiction and power 
under such limitations and restric
tions as are prescribed by law: 

"To provide for the care and main
tenance of the indigent sick, or the 
otherwise dependent poor of the 
county; erect and maintain hospitals 
therefor, or otherwise provide for 
the same, and to levy the necessary 
tax therefor per capita, not exceed
ing two ($2.00) dollars and a tax 
on property not exceeding three
fifths (3/5) of one per cent (l 0/0) 
on either of such levies when both 
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are not required, and to expend not 
to exceed five per cent (5%) of any 
such levy for the collection of said 
tax, or of any part thereof." 

Section 2150 Id., provides for the 
levying of taxes by the county com
missioners on the second Monday in 
August: 

"The board of county commis
sioners of each county must, on the 
second 1\1 onday in August, fix the 
rate of county taxes and designate 
the number of mills on each dollar 
of valuation of the property for each 
fund, and must levy taxes upon the 
taxable property of the county." 

No authority is given to the legis
lature to levy a per capita tax for 
county purposes. See State v. Gowdy, 
62 Mont. 119,203 Pac. 1115. Assuming, 
however, that the county commission
ers have authority to levy a per capita 
poor tax not exceeding $2.00 the 
county commissioners cannot 'make 
such levy until the time fixed by the 
statute, to wit: the second Monday of 
August. The county treasurer may not 
anticipate that the county commis
sioners will make such levy, since it is 
not mandatory and is within the dis
cretion of the commissioners (State v. 
Gowdy, supra). The county treasurer 
may not therefore collect the current 
per capita poor tax at the time the 
application is made for a motor vehicle 
license since at that time the levy has 
not yet been made and such tax does 
not exist. What we have said also 
applies to the per capita road tax of 
$2.00, the legality of which we do not 
now pass upon. We call attention to 
an opinion which wilI be given to the 
State Board of Equalization in the near 
future. 

Opinion No. 172. 

Insanity-Costs-Attorney Fees. 

HELD: The statutes do not author
ize the payment of an attorney fee to 
a lawyer representing a person charged 
with insanity at an insanity hearing. 

l\-1r. Clyde Hayden 
County Attorney 
Hamilton. Montana 

December 5, 1939. 

Dear Mr. Hayden: 

You submit the question whether 
under Chapter 117, Laws of 1939, 
amending certain statutes on insanity 
proceedings, the county is liable for 
the payment of an attorney fee and, 
if so, how much, when the person 
against whom proceedings are brought 
demands, and the court appoints, a 
lawyer to represent him. 

Section 11886, R. C. M., 1935, pro
vides for the appointment by the dis
trict court of counsel to defend a per
son accused of a criminal offense when 
he is unable to employ counsel. Section 
11887, Id., provides for the compensa
tion of such attorney when appointed 
by the court to defend a person charged 
with a criminal offense. Chapter 117 
does not expressly provide either for 
the appointment of counsel to repre
sent a person charged with being in
sane or fix any compensation for serv
ices rendered by such attorney, nor 
do we find any other statute giving 
such authority. We do not think a 
charge of insanity may be considered 
a criminal offense. An insanity pro
ceeding or hearing is in its nature a 
civil action as distinguished from a 
criminal action. 

14 R. C. L. 560, Section 11; 
32 C. J. 627, Section 167. 

Moreover, Section 1443, R. C. M., 
1935, as amended by Section 8 of said 
Chapter 117, specifically provides: 

"* * * and the trial must be had 
as provided by law for the trial of 
civil causes before a jury * * * " 
This section further provides: 

"If the person sought to be com
mitted is not a poor or indigent per
son, the costs of the proceedings are 
a charge upon his estate, or must be 
paid by persons legally liable for his 
maintenance, unless otherwise or
dered by the judge. If the alleged 
insane person is adjudged not to be 
insane, the judge may, in his dis
cretion, charge the costs of the pro
ceedings to the person making the 
application for an order of commit
ment, and judgment may be entered 
against him for the amount thereof 
and enforced by execution." 

Section 9802, Id., provides what are 
costs. Attorney fees are not included. 
It has been held by our Supreme Court 

cu1046
Text Box

cu1046
Text Box




