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itself, and for that reason, it would
appear that the mineral reservation
has been doubly assessed, having
been included in the land assessment
and also in a separate mineral reservation assessment. If this contention
is correct, I believe the county commissioners would be authorized to
cancel this double assessment, which
would rectify the entire matter. If
they can not do this, the only other
solution apparently would be to go
through the procedure of taking tax
deed to this mineral reservation,
which would result in a great cost
to the land owner or the county. The
reservation itself is of little or no
value. The commissioners in all instances feel that a double assessment
had been made and are perfectly
willing to cancel the mineral reservation assessment if they have that
authority."
Section 2222, R. C. M., 1935, permits the refunding of taxes paid more
than once or erroneously collected. If
the grantee of the land was erroneously
assessed for, and paid taxes on the
mineral reservation, if he should again
pay them it would seem that he would
be entitled to a refund under the provisions of this section. If he would be
entitled to a refund such taxes should
not be collected and if they should not
be collected the assessment should be
cancelled. The assessments on such
reservation have therefore become
functus officio, and there remains no
reason why they should not be cancelled. See Volume 15, Opinions of
Attorney General, 116; compare Volume 16 Opinions of Attorney General,
101.
Opinion No. 166.
Livestock, Inspection-Counties,
Jurisdiction
HELD: A purchaser trailing a horse
from one county to another must have
such animal inspected.
The offense is a misdemeanor, of
which the counties have concurrent
jurisdiction.
November 15, 1939.
Mr. Fred C. Gabriel
County Attorney
Malta, Montana
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My dear )'fr. Gabriel:
You have asked for an analysis of
Section 3324, Revised Codes of Montana, 1935, as amended by Chapter 85,
Laws of 1939, as it applies to the following facts.
A horse buyer purchased a horse in
Phillips county and trailed the horse
from Phillips county across the Missouri river into Fergus county without
having the horse inspected.
Section 3324 provides that, "It shall
be the duty of any and all persons * * *
removing, or taking any cow, ox, bull,
stag, heifer, steer, calf, horse, mule,
mare, colt, foal, or filly from one
county to another to cause the same
to be inspected at point of loading for
brands by a state stock inspector * * *.
However, an exception is made * * *
that the provisions of· this Act shall
not apply to said stock when driven
by the owner from one county to
another for the purpose of pasturing,
feeding, or changing the range thereof,
nor to any stock so removed or taken
from one county to another by any
person, association or corporation,
when such stock is used in the ordinary
conduct of his or its business, and such
person, association or corporation has
been the owner of said stock to be removed for at least three months; * * *"
The Act then applies to all persons
not within this exception who take any
of the enumerated animals from one
county to another, and the place where
the inspection is made is specifically
made "point of loading." It is my
opinion that one who trails animals
from one county to another is not
doing so for the purpose of pasturing,
feeding, etc., nor are they heing used
in "the ordinary conduct of his business" as that term is used by the legislature, and therefore must have those
animals inspected at the place designated by the statute.
You have also asked as to which
county has jurisdiction of the offense
if any.
.
'
Section 3327, Revised Codes of Montana, 1935, as amende.d by Chapter 133,
Laws of 1937, preSCrIbes a penalty for
the violation and provides that any
person removing or attempting to remove any livestock, etc., without first
having received the certificate of inspection, shall be guilty of a misdemeanor. This is one of those offenses
wherein both counties have concurrent
jurisdiction. An analogous case would
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be where mortgaged property is taken
to another county and there disposed
of and held; in that situation the offense may be prosecuted in either jurisdiction. (State v. Perry, 70 SE. 304,
see Chapter 64, of Penal Code, 1935.)
Opinion No. 167.
Cosmetology-Practice of, Fees forI tinerant Cosmetologist, Who Is.
HELD: One who goes about from
house to house giving free facials and
selling cosmetics, is a cosmetologist as
defined by Section 2, Chapter 222,
Laws, 1939, and must pay the license
fee provided by said Chapter 222.

J essie Taber

November 21, 1939.

Secretary-Treasurer,
The Montana State Examining
Board of Beauty Culturists
Forsyth, Montana
Dear Madam:
Your letter of November 15 submits
the following questions:
1. Is a representative of an out-ofstate company manufacturing cosmetics, who goes from house to house
giving free facials and selling 'their
line of cosmetics, a cosmetologist?
2. Should an itinerant cosmetologist, representing an out-of-state
company manufacturing cosmetics,
pay a license fee?
Section 2 of Chapter 222, Laws of
1939, amended Section 3228.2, R. C. M.,
1935, and describes a cosmetologist as
one who does work such as is generally
and usually included in the term of
hairdressing and beauty culture, and
hairdressing and beauty culture is such
work as is done for the embellishment,
cleanliness and beautification of the
hair, scalp, face, arms and hands.
As to the first question we would interpret the law to mean that any person
who goes about to give treatments such
as are covered by the above definition
is a cosmetologist. Section 3 of the
amending chapter provides that before
any person may practice * * * cosmetology, such person must obtain a license or certificate of registration from
the State Board, and qualify as provided for in said Section 3.

Section 12 of the aforesaid amending
chapter, as far as pertinent to the question, reads as follows:

"* * * Each applicant for itinerant
license as a cosmetologist, shall pay
a fee of twenty-five dollars ($25.00).
Such license fees shall be paid annually in advance to the secretary.
of the board."
Section 2, as far as pertinent herein,
provides an exception for certain cosmetologists, reading as follows:

"* * * Provided, however. that
itinerant cosmetologists shall not be
construed to include itinerant cosmetologists who perform their services without compensation for demonstration purposes, in any regularly
established store or place of business,
holding a license from the State of
Montana as such store or place of
business."
It is quite apparent from said Chapter 222, Laws of 1939, that the intention
of the legislature was to prevent the
practice of cosmetology by going
from house to house and giving treatments and that those who do so practice should pay an itinerant license as
a cosmetologist.
Opinion No. 168.
Taxation-Delinquent Taxes, Redemption from Tax Sales-Payment' in
Part-Penalty and Interest-Chapter
54, Laws 1937-Chapter 11,
Laws 1939.
HELD: A delinquent taxpayer may
redeem real estate from each tax sale
by paying the original tax and subsequent taxes until another sale is held,
and until February I, 1941, without
penalty and interest. and he need not
at the same time redeem from other
tax sales.
November 21, 1939.
State Board of Equalization
The Capitol
Helena, Montana
Gentlemen:
Some confusion has arisen as to
when a delinquent taxpayer may pay
part of his delinquent taxes without

