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OPINIONS OF THE ATTORNEY GENERAL
Opinion No. 1S.

Constitutional Law-AppropriationsStatutes.
HELD: A j u d g men t obtained
against the State of Montana on account of the Custer Drainage District
in Yellowstone County may not be
paid by the State Treasurer upon order of the District Court, as provided
in Section 7326, without a specific appropriation by the Legislature.
January 26, 1939.
Honorable R. H. Gebhardt
The House of Representatives
The Capitol
Dear Mr. Gebhardt:
You have submitted to this office the
question whether or not it is necessary to have an appropriation in order
to pay the amount of the judgment
against the State of Montana in the
sum of $1,652.13, on account of the
Custer Drainage District in Yellowstone County.
Section 34, Article V of the Montana
Constitution provides:
"N 0 money shall be paid out of
the treasury except upon appropriations made by law, and on warrant
drawn by the proper officer in pursuance thereof, except interest on
the public debt."
Section 10, Article XII of the Montana Constitution reads as follows:
"All taxes levied for state purposes
shall be paid into the state treasury,
and no money shaH be drawn from
the treasury but in pursuance of
specific appropriations made by law."
In view of these constitutional provisions, it is my opinion that the State
Treasurer would not have authority to
pay the amount of the judgment in
question without a specific appropriation by the Legislature, even though
Section 7326 R. C. M. 1935 provides
that payment may be made upon presentation to the State Auditor of an
order of the district court having jurisdiction of such drainage district. The
Legislature did not have authority to
authorize the payment upon an order
of the district court without a specific

appropriation. I am supported in this
view by the case of In re Pomeroy,
51 Mont. 119, 151 Pac. 333. In that
case the court had occasion to pass
upon a similar statute having to do
with esc heated estates. The statute
provided that the judgment in the
proceeding should order the auditor to
draw his warrant on the treasury for
the payment of the same. The court
said (p. 126):

"* * * In so far as Section 7359
above authorizes a judgment that
the auditor draw his warrant in the
absence of an appropriation, it is in
direct conflct with the mandates of
the Constitution and invalid."
It is therefore my opinion that a
specific appropriation by the legislature is necessary in order to permit
the auditor to draw his warrant to pay
the judgment obtained.
Section 7326, supra, provides that the
auditor shall draw his warrant on the
treasurer on the common school fund
in favor of the commissioners of the
drainage district. I am advised by the
State Auditor that there is no fund
set up by the State Treasurer known
as "the common school fund"; that the
funds are known as the "common
school equalization fund" and the
"common school permanent fund." So
far as the common school permanent
fund is concerned, the Legislature
would not have authority to use any
part of such fund except for the purpose stated in the Constitution and
the Enabling Act, as such fund is a
trust fund for the benefit of the public schools. See opinion of this office
dated January 5, 1939, to Honorable
Howard A. Johnson, Chief Justice of
the Supreme Court of Montana, relating to the validity of the amendments
to Article XXI of the Montana Constitution, voted upon at the recent
general election.
Opinion No. 16.
Labor - Constitutional AmendmentHours of Labor-Retail StoresCities and Towns.
HELD: 1. Section 3073.1, relating
to the hours of labor, in retail stores,
by reason of the constitutional amendment, is applicable to all cities or
towns, irrespective of their population.
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January 28, 1939.
Mr. E. C. Burris
Commisisoner of Labor
Capitol Building
Helena, Montana
My Dear Mr. Burris:
You have submitted the question as
to whether the words "in all cities and
towns having a population of twentyfive hundred (2500) or over," as found
in Section 3073.1, R. C. M., 1935, have
been repealed by Article XVIII, as
amended, of the State Constitution.
Section 3073.1 provides:
"A period of eight (8) hours shall
constitute a day's work and a perio.d
of not to exceed forty-eight (48)
hours shall constitute a week's work
in all cities and towns having a
population of twenty-five hundred
(2500), or over for all persons employed in retail stores, and in all
leased businesses where the lessor
dictates the price, also kind of merchandise that is sold, and the hours
and conditions of operation of the
business, all persons employed in
delivering goods sold in such stores,
all persons employed in wholesale
warehouses used for supplying retail
establishments with goods, and all
persons employed in delivering goods
to retail establishments from such
wholesale warehouses."
Sections 4 and 5 of Article 18 of the
State Constitution provide:
"A period of eight hours shall
constitute a day's work in all industries, occupations, undertakings and
employment, except farming and
stock raising; provided, however,
that the Legislative Assembly may
by law reduce the number of hours
constituting a day's work whenever
in its opinion a reduction will better
promote the general welfare. but it
shall have no authority to increase
the number of hours constituting a
day's work beyond that herein provided.
"All acts and parts of acts in conflict herewith are hereby repealed."
The rule in construing a statute or
constitutional amendment, where a
statute, or part thereof, is in conflict
with a subsequently enacted constitu-
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tional amendment is to consider the
statute, or part thereof, repealed.
In reo Stuart 53 Cal. 745,
Arie V. State, 100 Pac. 23 (Okla.),
Wren V. Dixon, 161 Pac. 77:2,
(Nev.)
People v. Field, 181 Pac. 526,
Hawley V. Anderson, 195 Pac.
358, (Or.).
This rule of construction is fortified
by Section 5 of Article 18, supra, because that section expressly repeals all
acts or parts of acts in conflict.
The only question left to be determined is whether the above quoted
words in Section 3073.1 are in conflict
with the subsequent constitutional
amendment. The amendment, by reason of making no reference to towns
or cities with a population of twentyfive hundred people or over, is applicable to all towns or cities without
reference to their population. The
Constitution makes no exception as to
towns or cities under twenty-five hundred population, nor does it classify
the same upon the basis of population.
The statutory application of the eighthour day and the forty-eight-hour
week law to only towns or cities of
twenty-five hundred population or
over is in conflict and repugnant with
the amendment, as determined not only
by the rules of construction enunciated
by the decisions of the court, but by
the express provisions of the amendment itself. The words in the statute
in conflict with the amendment become innoxious and are repealed. Having been repealed, the statute must be
read :with the omission of the repealed
language, and as follows:
"A period of eight (8) hours shall
constitute a day's work and a period
of not to exceed forty-eight (48)
hours shall constitute a week's work
* * * * * * (omitted) for all persons
employed in retail stores, and in all
leased businesses where the lessor
dictates the price, also kind of merchandise that is sold, and the hours
and conditions of operation of the
business, all persons employed in delivering goods sold in such stores, all
persons employed in wholesale warehouses used for supplying retail establishments with goods, and all persons employed in delivering goods
to retail establishments from such
wholesale warehouses."
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In the case of Rose v. Sullivan, 56
Mont. 480, the statute therein referred
to provided that only a male could
hold the office of county auditor. The
subsequent adoption of Section II of
Article IX to the State Constitution
removes sex qualifications. The court
said:
"By the adoption of that amendment the sex attribute was eliminated
as a qualification to vote and by force
of the language employed in Section
11, Article IX, it was also eliminated
as a qualification to hold any office
under the Constitution or laws of
this state."
The words "all industries, occupations, undertakings and employments,
except farming and stock raising," as
found in Section 4 of Article 18, as
amended, cannot be inserted or substituted, in Section 3073.1, for the
words "retail stores, etc." Language
in a statute must be excluded or omitte,d by reason of a conflict with a subsequently enacted constitutional provision, but there is no authority granted to insert, include, substitute or replace language therein.
Section 10519. Morrison v. Farmers' State Bank, 70 Mont. 146.
Opinion No. 17.
County Officers-Deputies-County
Attorney-Salary.

14, Opinions of the Attorney General, 18.)
This question has also been presented to the Supreme Court in Farrell v. Yellowstone County, 68 Mont.
313; Modesitt v. Flathead County, 57
Mont. 216; Jobb v. County of Meagher,
20 Mont. 424. The whole matter was
extensively reviewed in an exhaustive
opinion by Attorney General Nagle in
Vol. IS, Opinions of the Attorney General, 18. There the question was as to
the salary of a deputy county treasurer
but the reasoning is equally applicable
to the problem at hand. Attorney General Nagle held that deputies employed
under the authority of Section 4880, R.
C. M., 1935, are entitled to the same
compensation as permanent deputies,
or $137.50 a month.
On the authority of Farrell v. Yel10wstone County, supra, and following
a long line of analogous opinions by
my predecessors, I am of the opinion
that a deputy county attorney is entitled to a salary of $1650 a year, or
$137.50 a month, in a county of the
sixth class, in line with what is paid
to other deputies.
Opinion No. 18.
Insurance - Agents - Countersigning.
HELD: Countersigning by salaried
representatives of insurance company
does not meet requirements of Chapter 95, Laws of 1937.

January 28, 1939.

January 30, 1939.
Honorable John J. Holmes
State Auditor and Ex Officio
Commissioner of Insurance
Capitol Building
Helena, Montana

Dear Mr. McKenna:
You have asked as to the salary to
be paid a deputy county attorney in a
county of the sixth class.
The question of salaries for deputy
county officers has been extensively
considered by several of my predecessors in office. (Vol. 8, Opinions of the
Attorney General, 90, 94, 99 and 168;
Vol. 9, Opinions of the Attorney General, 9; Vol. 10. Opinions of the Attorney General, 173; Vol. 12. Opinions of
the Attorney General, 137, 377; Vol.

Dear Sir:
You have submitted copies of letters from bonding and surety companies inquiring if the counter-signature of a salaried representative is
sufficient compliance with the requirements of Chapter 95, Laws of 1937,
and. if so, if the commission must be
paid to an autho)'i'zed, agent or if
the representative may retain the commission himself.
Chapter 95, Laws of 1937, provides:
"It shall be unlawful for any insurance company or association, including * * * surety or indemnity

HELD: A deputy county attorney
appointed by authority of Section 4880
R. C. M. 1935, is entitled to a salary
of $137.50 a month.
Mr. J. E. McKenna
County Attorney
Lewistown, Montana

