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tion 9006 is sufficiently broad to comprehend both per diem and expenses."
This statement is cited with approval
in the Story case and the Court continues on page 576, "The result has
been to confirm our view that the term
'illegal fees' is used in Section 9006 in
its broadest sense, as meaning any
moneys collected or attempted to be
collected, by a public officer from any
source whatever, whether in the guise
of mileage, per diem or specific charge
for service rendered or to be rendered,
in his office without authority of law
for such collection."
The Court then recognized that the
term "fees" has different meanings in
different parts of the Code. The Story
and Paynes cases defined the term as
it was used in Section 9006, R. C. M.,
1907 (11702, R. C. M., 1935), and the
Scharrenbroich case defined the term
as it is used in Section 4932, R. C. lVI.,
1935. We are here concerned with the
definition of fees as used in the latter
section and therefore the definition in
the Scharrenbroich case is the controlling one. Then, I concur with
Attorney General Galen in his holding that "mileage and expenses paid
to a constable are not a part of· the
$500" mentioned in Section 4932.
Opinion No. 157.
Attachment and Execution-Exemption of Earnine;s-Burial Expenses-Necessaries
of Life.
HELD: The earnings of the head of
a family are exempt from execution or
attachment for the collection of an
unpaid bilt for burial expenses.
October 26, 1939.
Mr. Angus McDonald, Sheriff
Granite County
Philipsburg, Montana
Dear Mr. McDonald:
You have asked if the earnings of the
head of a family are exempt from levy
of attachment for the collection of an
unpaid bill for burial expenses.
Section 9429, Revised Codes of r-.fontana, 1935, is as follows:
"The earnings of the judgment
debtor for his personal service rendered at any time within forty-five
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days next preceding the levy of
execution or attachment, when it
appears by the debtor's affidavit or
otherwise that such earnings are
necessary for the use of his family,
supported in whole or in part by his
labor, are exempt; but where debts
are incurred by any such person or
his wife or family for the common
necessaries of life, then the one-half
of such earnings above mentioned
are nevertheless subject to execution,
garnishment, and attachment, to
satisfy debts so incurred. The words
'his family,' as used herein, are to be
construed with the words 'head of
family,' as used in Section 6969."
By this section, unless burial expenses are classed as "common necessaries of life," the earnings are exempt.
In approaching a question of this kind
the Montana Supreme Court has held
that exemption statutes are to be liberally construed for the benefit of the
exemption claimant. (McMullen v.
Shields, 96 Mont. 191.) (See also In
reo Frazer, 5 F. Supp. 903, and 25 C. J.
Sec. 718.) Exemption acts are enacted
for the public welfare to prevent the
citizens of the state from being deprived of subsistence by harassing litigation. (Bronson v. Kinzie, 1 How
(U. S.) 311, 11 L. Ed. 143, Kirkman v.
Bird. 61 P. 338.) Similarly acts exempting earnings are to protect dependents of the head of the family from
being deprived of the food, clothing,
and shelter necessary for the support
of life. And the term "necessaries of
life" is a relative term and elastic in
its use and must be given the meaning
necessary to carry out the purpose of
the legislation.
Therefore, in Section 9429, necessaries of life must be confined to items
requisite for the support of life in order
to carry out the desire of the legislature
to preserve the earnings of the head of
the family for his dependents.
It has been suggested that since
Section 11034, Revised Codes of :\10ntana, 1935, charges certain persons
with the duty of burial, that as to those
persons expenses incurred in carrying out this duty would be a "necessary
of life" and the exemptions cited in
Section 9429 would not be applicable.
It must be remembered, however, that
attachment is an extraordinary and
summary remedy created for the collection of debts and the legislature in
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the public interest and under the police
power can declare that the public welfare is best subserved by restricting
the application of such a remedy to
those cases where families will not be
caused to suffer hardship and the future
welfare of the state be thus imperilled.
In the case of burial expenses, the
duty created by Section 11034, R. C. 1\1.,
1935, remains and the ordinary expenses contracted in carrying out this
duty are chargeable to the person at
whose instance they were incurred and
in the event of his failure to pay the
creditor has available all the ordinary
legal processes for coIlection. But the
debtor may claim the exemptions provided by Section 9429, R. C. M., 1935,
and as that section has been analyzed
the debtor's earnings for personal service rendered at any time within fortyfive days preceding the levy of attachment would be exempt.
Opinion No, 158.
Cities & Towns-Investments-Money
Received from Cemetery Lots.
Cities and Town-Expenditures-Conventions-Luncheons-Entertainment-Registration Fees-Annual Dues in American
Water Works Association, Etc.
HELD: There is nothing In the
statutes preventing cities from investing money received from cemetery lots
in special improvement district bonds.
Expenditures by a city or town of
municipal funds for entertainment of
conventions. such as the Montana Section, American Water Works Association for luncheons for visiting ladies,
entertainment, printing of banquet
menus, tickets, etc., for dues of city
officials in the American Water \,yorks
Association or other associations having municipal problems to deal with
are not authorized.
October 26, 1939.
Hon. W. A. Brown
State Examiner
The Capitol
Dear Mr. Brown:
You have requested my opinion on
the following questions:
"(1) An examination at the City
of Bozeman (Commission Manager

form of government) revealed that
funds coIlected for cemetery lots
were partly invested in 'Cemetery
Permanent Investments' consisting
mostly of City of Bozeman Special
Improvement Distirct Bonds, said
districts being created after the effective date of the Special Improvement District Revolving Fund Act.
These investments were made without approval of the State Examiner.
We would appreciate your opinion
whether or not it is legal for the City
of Bozeman to make investments
such as these; also, may cities or
towns under the other forms of city
government make investments in
special improvement district warrants or bonds? In answering this
question, kindly advise if there is
any other. authority of law for making city and town investments other
than Chapter 37, of the 1939 laws.
"(2) Is it legal for any city or
town coming under the laws of the
several forms of government to expend city or town funds for expenses
for entertainment of conventions,
such as the Montana Section, American Water Works Association, at
Bozeman, May 13th and 14th, 1938?
The expenses referred to were for
luncheons provided for entertainment of visiting ladies at convention,
entertainment at Hotel Baxter for
convention, printing of banquet
menus, banquet tickets and programs.
"(3) Also would like to have your
opinion whether or not it is legal for
a city or town to pay from its funds
fees for registration of city officials,
including the mayor, commissioners
or aldermen, city engineer, water
superintendent, etc., and also annual
dues for such members, in such associations as the American Water
Works Association, or other associations having municipal problems
to deal with."
Chapter 37, Laws of 1939, amending
Section 4622.1, R. C. M .. 1935, applies
to the investment of "bond sinking
funds" and therefore would have no
application to the investment of funds
coIlected for cemetery lots. Under Section 5039.45, cities and town have
power to establish and regulate cemeteries. Sections 5168-5174 provide for
the control by cities and towns of public cemeteries. There is nothing therein

