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dered, and all such services must be
performed without the payment of
fees."
The State Water Conservation Board
consists of the Governor, the State
Engineer and three others appointed by
the Governor. (Section 349.3 Id.) There
can be no question but that all the
members of the board are state officers.
As such they act for the State of 1'l'1ontana, for Section 349.23 Id., expressly
declares that State \Vater Conservation Board to be a state agency. Its
creation by the legislature was declared
to be for "the public interest, welfare,
convenience and necessity" for the purpose of the construction, operation and
maintenance of a system of water
works declared to be "in all respects
for the welfare and benefit of the
people of the state, for the improvement of their prosperity and living
conditions; and the State Water Conservation Board hereinafter created
shall be regarded as performing a governmental function in carrying out the
provisions of this Act." (Section 349.1
Id.) It is a non-profit organization,
the cost of administration is paid out
o£ funds appropriated by the legislature and paid by state warrants after
claims have been submitted to and approved by the State Board of Examiners. The Attorney General is the legal
adviser for the board.
Since the members of the board are
"public officers" and the board is a
"state agency" performing a "governmen tal function," Section 4893 expressly exempts them from the payment of the fees mentioned. Our Supreme Court has held that the term
"fees." as used in this section, "imports
specific charges to be collected from
private individuals for particular services."
State v. Story, 53 Mont. 573, 578,
165 Pac. 748;
Crow Creek Irrigation District v.
Crittenden, 71 Mont. 66, 68, 227
Pac. 63.
Opinion No. 156.
Counties-County CommissionersConstables' Fees, Mileage and
Expenses Not Part of.
HELD: A constable's mileage and
expenses are not a part of the maximum of $500 for constable fees which
may be allowed in criminal cases in
anyone year.

October 19, 1939.
Mr. George S. Smith
County Attorney
Billings, '\1ontana
My dear '\Ir. Smith:
You have directed attention to Section 4932, R. C. 1'11., 1935, and ask if
the provision therein limiting the total
amount of fees allowed in criminal
cases by the board of county commissioners to $500 in anyone year applies
to mileage allowances for constables.
Billings township has a population of
more than twenty thousand people and
therefore the constables receive a salary of $1500 per annum as provided
by Section 4932, R. C. 1'11., 1935. Then
the question is, whether the expenses
and mileage of a constable are considered fees and subject to the $500
limitation.
In 3 O. A. G., 67 and 188, it was
held that mileage and expenses were
not fees. The case of Scharrenbroich
v. Lewis and Clark County, 33 Mont.
350, was cited as authority. That case
arose from the passage of Chapter 86,
Laws, 1905, changing the sheriff's mileage from ten cents per mile to allowance of actual expenses. The Court
distinguished between fees which are
compensation for services performed
and such items as mileage which arc
reimbursement for outlays made in the
performance of official duty. Making
this distinction, Justice Milburn held
that mileage is not a fee.
In Volume 53 of the Montana Reports is a series of cases that might
cast doubt upon the holding of the
Scharrenbroich case. These are State
ex rei Paynes v. District Court, 53
Mont. 350; State v. Story, 53 Mont.
573; State v. Callighan, 53 Mont. 584;
State v. Overstreet, 53 Mont. 585. On
page 578 of the Story case the Court
said that the term "fees" in what is
now Section 4932, R. C. M., 1935, included mileage of the constable. I
think, however, that statement is clarified by a careful study of the cases
in 53 Mont. These cases were all
brought to remove officers for the collection of "illegal fees" by the procedure prescribed in Section 9006,
R. C. M., 1907, now Section 11702,
R. C. M., 1935. In the Paynes case the
Court said, "The term 'fees' used in
the Codes is somewhat elastic * * *
We think the term 'fees' used in Sec-
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tion 9006 is sufficiently broad to comprehend both per diem and expenses."
This statement is cited with approval
in the Story case and the Court continues on page 576, "The result has
been to confirm our view that the term
'illegal fees' is used in Section 9006 in
its broadest sense, as meaning any
moneys collected or attempted to be
collected, by a public officer from any
source whatever, whether in the guise
of mileage, per diem or specific charge
for service rendered or to be rendered,
in his office without authority of law
for such collection."
The Court then recognized that the
term "fees" has different meanings in
different parts of the Code. The Story
and Paynes cases defined the term as
it was used in Section 9006, R. C. M.,
1907 (11702, R. C. M., 1935), and the
Scharrenbroich case defined the term
as it is used in Section 4932, R. C. lVI.,
1935. We are here concerned with the
definition of fees as used in the latter
section and therefore the definition in
the Scharrenbroich case is the controlling one. Then, I concur with
Attorney General Galen in his holding that "mileage and expenses paid
to a constable are not a part of· the
$500" mentioned in Section 4932.
Opinion No. 157.
Attachment and Execution-Exemption of Earnine;s-Burial Expenses-Necessaries
of Life.
HELD: The earnings of the head of
a family are exempt from execution or
attachment for the collection of an
unpaid bilt for burial expenses.
October 26, 1939.
Mr. Angus McDonald, Sheriff
Granite County
Philipsburg, Montana
Dear Mr. McDonald:
You have asked if the earnings of the
head of a family are exempt from levy
of attachment for the collection of an
unpaid bill for burial expenses.
Section 9429, Revised Codes of r-.fontana, 1935, is as follows:
"The earnings of the judgment
debtor for his personal service rendered at any time within forty-five
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days next preceding the levy of
execution or attachment, when it
appears by the debtor's affidavit or
otherwise that such earnings are
necessary for the use of his family,
supported in whole or in part by his
labor, are exempt; but where debts
are incurred by any such person or
his wife or family for the common
necessaries of life, then the one-half
of such earnings above mentioned
are nevertheless subject to execution,
garnishment, and attachment, to
satisfy debts so incurred. The words
'his family,' as used herein, are to be
construed with the words 'head of
family,' as used in Section 6969."
By this section, unless burial expenses are classed as "common necessaries of life," the earnings are exempt.
In approaching a question of this kind
the Montana Supreme Court has held
that exemption statutes are to be liberally construed for the benefit of the
exemption claimant. (McMullen v.
Shields, 96 Mont. 191.) (See also In
reo Frazer, 5 F. Supp. 903, and 25 C. J.
Sec. 718.) Exemption acts are enacted
for the public welfare to prevent the
citizens of the state from being deprived of subsistence by harassing litigation. (Bronson v. Kinzie, 1 How
(U. S.) 311, 11 L. Ed. 143, Kirkman v.
Bird. 61 P. 338.) Similarly acts exempting earnings are to protect dependents of the head of the family from
being deprived of the food, clothing,
and shelter necessary for the support
of life. And the term "necessaries of
life" is a relative term and elastic in
its use and must be given the meaning
necessary to carry out the purpose of
the legislation.
Therefore, in Section 9429, necessaries of life must be confined to items
requisite for the support of life in order
to carry out the desire of the legislature
to preserve the earnings of the head of
the family for his dependents.
It has been suggested that since
Section 11034, Revised Codes of :\10ntana, 1935, charges certain persons
with the duty of burial, that as to those
persons expenses incurred in carrying out this duty would be a "necessary
of life" and the exemptions cited in
Section 9429 would not be applicable.
It must be remembered, however, that
attachment is an extraordinary and
summary remedy created for the collection of debts and the legislature in

