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it was the custom of elected officials
to appoint their relatives to subordinate
positions and employments in their department of state and municipal government. It was this practice that
led undoubtedly to the adoption of
such statutes and this is the practice
we think it was clearly intended to
abolish."
Had the legislature in adopting the
Welfare Act and providing for a merit
system intended that the Nepotism Act
should not apply to appointment of
personnel in the welfare departments,
it could easily have so provided by
specific language, or by repealing Section 456.2. This it failed to do, although
by Sections I, II, and III, Part VII
of the Act it did repeal certain other
sections of the code. It is further significant, in this connection, that notwithstanding the merit system had
been in operation for more than a year
the legislature of 1939 did not see fit
to amend the Act in this respect, or to
repeal the nepotism statutes, although
it did adopt many amendments to
Chapter 82.
We cannot say, after considering
both statutes, that a repeal by implication has been effected. Our supreme
court has many times held that repeals
by implication are not favored. (See
Nichols v. School Dist., 87 Mont. 181;
State v. Board of Commissioners, 89
Mont. 37; State ex reI. Wilson v. Wier,
106 Mont. 527). It is a well established rule of statutory construction,
adopted by our court in the case of
State v. Quinn, 40 Mont. 472, that
"where two or more statutory provisions relate to the same subjectmatter, they should be construed, if
possible, so as to give effect to all."
In construing statutes, the courts have
no concern with the wisdom or effect
of the provisions, as was said in the
case of Fergus Motor Co. v. Sorenson. 73 Mont. 122, at 133, "As to the
public, in those instances where it
might be affected, we are concluded
by the rule that even though the practical application of a law which is
capable of enforcement fails to meet
the needs of a particular class, it is
not permitted to construe its Act by
omission or insertion, and thus to substitute our judgment as to proper legislation, even though we might in·
instances prefer it otherwise * * *."
It might be contended that because
. appointments under the merit system
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are made on the basis of merit rather
than relationship, the Nepotism Act
does not apply. However, in view of
our opinion that merit is no defense
to a prosecution under the Nepotism
Act, we must conclude that this contention has no merit.
When the provisions of the Merit
System are considered in connection
with the neoptism statutes and keeping
in mind the aims and purposes of such
legislation as herein pointed out, it
cannot be said that the two are in
irreconcilable conflict, but the provisions of both may be given effect.
It is, therefore, my opinion that a
county board of public welfare may
not appoint to a position on the personnel of the county department a person related to any member of the board,
or to the board as a whole, within the
restricted degrees of kinship, as set
forth under Section 456.2, R. C. M.,
1935. The same applies to appointments by the State Board of Public
Welfare.
Opinion

No.

155.

Courts-Fees-State Officers-State
Water Conservation Board.
HELD: The members of the State
Water Conservation Board are state
officers. The board is a state agency,
performing governmental functions
and under the provisions of Section
4893 is exempt from paying court fees,
including stenographer's fees, etc.
October 19, 1939.
State \Vater Conservation Board
Helena, Montana
Gentlemen:
You have submitted the question
whether the State Water Conservation
Board, when it becomes necessary to
engage in litigation in the state courts,
is required to pay court fees such as
fees for filing complaint, answer, or
other appearance, stenographer's fees,
etc.
Section 4893, R. C. M., 1935, provides:
"No fee must be charged the state,
or any county, or any subdiviison
thereof, or any public officer acting
therefor, or in habeas corpus proceedings for official services ren-
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dered, and all such services must be
performed without the payment of
fees."
The State Water Conservation Board
consists of the Governor, the State
Engineer and three others appointed by
the Governor. (Section 349.3 Id.) There
can be no question but that all the
members of the board are state officers.
As such they act for the State of 1'l'1ontana, for Section 349.23 Id., expressly
declares that State \Vater Conservation Board to be a state agency. Its
creation by the legislature was declared
to be for "the public interest, welfare,
convenience and necessity" for the purpose of the construction, operation and
maintenance of a system of water
works declared to be "in all respects
for the welfare and benefit of the
people of the state, for the improvement of their prosperity and living
conditions; and the State Water Conservation Board hereinafter created
shall be regarded as performing a governmental function in carrying out the
provisions of this Act." (Section 349.1
Id.) It is a non-profit organization,
the cost of administration is paid out
o£ funds appropriated by the legislature and paid by state warrants after
claims have been submitted to and approved by the State Board of Examiners. The Attorney General is the legal
adviser for the board.
Since the members of the board are
"public officers" and the board is a
"state agency" performing a "governmen tal function," Section 4893 expressly exempts them from the payment of the fees mentioned. Our Supreme Court has held that the term
"fees." as used in this section, "imports
specific charges to be collected from
private individuals for particular services."
State v. Story, 53 Mont. 573, 578,
165 Pac. 748;
Crow Creek Irrigation District v.
Crittenden, 71 Mont. 66, 68, 227
Pac. 63.
Opinion No. 156.
Counties-County CommissionersConstables' Fees, Mileage and
Expenses Not Part of.
HELD: A constable's mileage and
expenses are not a part of the maximum of $500 for constable fees which
may be allowed in criminal cases in
anyone year.

October 19, 1939.
Mr. George S. Smith
County Attorney
Billings, '\1ontana
My dear '\Ir. Smith:
You have directed attention to Section 4932, R. C. 1'11., 1935, and ask if
the provision therein limiting the total
amount of fees allowed in criminal
cases by the board of county commissioners to $500 in anyone year applies
to mileage allowances for constables.
Billings township has a population of
more than twenty thousand people and
therefore the constables receive a salary of $1500 per annum as provided
by Section 4932, R. C. 1'11., 1935. Then
the question is, whether the expenses
and mileage of a constable are considered fees and subject to the $500
limitation.
In 3 O. A. G., 67 and 188, it was
held that mileage and expenses were
not fees. The case of Scharrenbroich
v. Lewis and Clark County, 33 Mont.
350, was cited as authority. That case
arose from the passage of Chapter 86,
Laws, 1905, changing the sheriff's mileage from ten cents per mile to allowance of actual expenses. The Court
distinguished between fees which are
compensation for services performed
and such items as mileage which arc
reimbursement for outlays made in the
performance of official duty. Making
this distinction, Justice Milburn held
that mileage is not a fee.
In Volume 53 of the Montana Reports is a series of cases that might
cast doubt upon the holding of the
Scharrenbroich case. These are State
ex rei Paynes v. District Court, 53
Mont. 350; State v. Story, 53 Mont.
573; State v. Callighan, 53 Mont. 584;
State v. Overstreet, 53 Mont. 585. On
page 578 of the Story case the Court
said that the term "fees" in what is
now Section 4932, R. C. M., 1935, included mileage of the constable. I
think, however, that statement is clarified by a careful study of the cases
in 53 Mont. These cases were all
brought to remove officers for the collection of "illegal fees" by the procedure prescribed in Section 9006,
R. C. M., 1907, now Section 11702,
R. C. M., 1935. In the Paynes case the
Court said, "The term 'fees' used in
the Codes is somewhat elastic * * *
We think the term 'fees' used in Sec-

