OPINIONS OF THE ATTORNEY GENERAL
to the issue or issues presented by
their respective sides, then but one
stenographer's fee can be charged to
each side of the case. But where
separate issues of fact are raised by
separate pleadings, or otherwise, (if
they can be otherwise raised) that
require a 'trial by the court or jury,'
then the party presenting such issue
is liable to the payment of a separate
stenographer's fee. This latter condition may frequently arise, especially in actions to foreclose liens or to
establish claims to water rights,
where each answering defendant
may set up a separate lien or claim
which requires separate evidence and
separate adjudication."
We think that the Attorney General
arrived at a construction not only supported by authorities but which meets
the object of the statute. Applying the
rule to the facts you have submitted,
we are of the opinion that each of the
parties plaintiff. presenting a separate
issue of facts and consequently a different side of the controversy, to be
supported by testimony or proof to be
taken by the court stenographer, is a
party to the suit and must pay the fee
of $3.00. We think this is in line with
the object and purpose of the statute
to require each litigant to pay his just
and reasonable share of the expense
of reporting the evidence.
Opinion No. 152.
Cities and Towns-Park Commissioners-Contracts for Supplies, Park
Commissioners May Not Be
Interested in.
HELD: A park commission of a
city or town may not purchase supplies from a corporation in which one
of the park commissioners is a stockholder.
October 17, 1939.
Mr. Edward F. Parriott
c/o Livingston Hardware Company
Livingston, Montana
Dear Mr. Parriott:
You ask whether the Livingston
Hardware Company. of which you are
the president and general manager,

165

may legally contract with, or fill an
order for supplies for the Livingston
Park Commission, of which you are a
duly appointed member. You have
asked us to advise you what the law
is.
Section 5164, R. C. M., 1935, provides
in part:

"* * * No park commIssIoner
shall be interested in any contract
made by the board or by its authority, or in the furnishing of any supplies for the use of the board."
Section 444 Id., also provides:
"Members of the legislative assembly, state, county, city, town, or
township officers, must not be interested in any contract made by
them in their official capacity, or by
any body or board of which they are
members."
Section 10827 Id., reads:
"Every officer or person prohibited by the laws of this state from
making or being interested in contracts, or from becoming a vendor
or purchaser at sales, or from purchasing scrip, or other evidences of
indebtedness, who violates any of
the provisions of such laws, is punishable by a fine of not more than
one thousand dollars, or by imprisonment in the county jailor state
prison not more than five years, and
is forever disqualified from holding
any office in this state."
Since you own stock in the Livingston Hardware Company, you are to
that extent interested in any contract
the company makes or in any orders
that it receives from the Livingston
Park Commission. In view of the foregoing we are compelled to advise that
if the contracts are 'made with, or the
purchases are made by the Livingston
Park Commission, the above statutes
would be applicable.
We do not know what form of city
government the City of Livingston
has. If for example, it is a commission
form of government then under the
provisions of Section 5383 Id., the
Park Commission has no power to
make contracts and may serve only in
an advisory capacity. If the contracts
are made with, or the orders given by
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the council in a commission form of
government, the above sections, of
course, would not be applicable. They
apply only to the situation where the
board makes the purchases.
Opinion No. 153.
Schools and School Districts-High
School Students-Transfers-Apportionments-Budgets.
HELD: 1. Transfer of high school
apportionments to another district,
county, or adjacent county in another
state being authorized by statute, is in
conformity to the constitution.
2. Eligible high school students
who make application on or before
Sept. 1 must be transferred.
3. The apportionment for the current year must be transferred to the
school of the student's attendance,
even though there were no transfer
students or transfer budgets for the
preceding year.
4. No authority exists for transferring students or apportionments,
where application is made subsequent
to Sept. 1.
5. Transportation costs are a part
of the average amount budgeted per
eligible high school student for maintenance and operating costs.
October 17, 1939.
Mr. Walter T. Murphy
County Attorney
Superior, Montana
My Dear 1\1r. Murphy:
You have submitted the following
questions for my opinion:
Do Sections 4 and 5 of Chapter 217,
Laws of 1939, amending Sec. 1262.81
and Sec. 1263.8, R. C. M., 1935, contravene Sections 4 and 11 of Article
XII and Section 27 of Article III of
the Constitution?
Where there were no transfer students in the county for the year 19381939, and no applications for transfer
of students or funds to another county
until after the final budgets for the
1939-1940 year were adopted, and a
levy fixed, and consequently no trans-

fer budget set np, must transfer of
funds for the current year be made to
another county for students applying
for transfer after the final budget was
approved but before September 1,
1939?
If such transfers cannot be made
this year, then must a budget be submitted next year sufficient to cover the
transfers accrued for this year, and
such accrued sums due for transfers
paid out of the next year's budget?
Where application for transfer of
funds and to attend high school in another county is not made until after
September 1, 1939, must any transfer
of funds to the other county be made
at all, even though the student attends
high school in the other county?
Under Section 5 of Chapter 217,
Laws of 1939, should the cost of transportation or of board and lodging paid
out by the various high schools be included in arriving at the "average
amount budgeted per eligible high
school pupil for maintenance and operating purposes," or should transportation or board and lodging costs be
deducted before computing the average?
Section 4 of Chapter 217, Laws of
1939, makes it mandatory upon the
county superintendent to transfer an
eligible high school student to an accredited high school within or without
the state where an application has been
properly filed on or before September
1. No apportionment shall be paid in
another state, except where such attendance is in a county adjacent to
a county of the student's residence.
Section 5 of said chapter provides that
the amount apportioned and which
must be transferred shall be an amount
equal to the average amount budgeted
per eligible high school pupil for
maintenance and operation purposes.
Section 4 of Article XII of the constitution prohibits the legislature from
levying taxes upon the property in any
county or subdivision thereof but invests the corporate authority with such
power. Chapter 217 does not impinge
upon the above constitutional provision because the corporate authority
has not been divested of its power to
levy and collect taxes. Under authority
of Section 1, Article XI of the constitution it becomes the duty of the

