
156 OPINIONS OF THE ATTORNEY GENERAL 

sociation assigns a tatoo mark to be 
used on everything from checks, books, 
dogs, to and including, horses and cat
tle. They furnish their members with 
an instrument for applying the tatoo, 
a bottle of dye, and guarantee to fur
nish a copy of tatoo marks assigned 
to members to aU sheriffs in the Uni
ted States. * * * 

"Will you please give me your opin
ion as to whether or not the use of 
tatoo marks described in the enclosed 
literature is a violation of this law." 

Section 3301, R. C. M., 1935 provides: 
"It shall be unlawful for any per

son, firm, or corporation to artifi
cially brand or mark, or cause to be 
artificially branded or marked, any 
domestic animal or livestock, run
ning at large, or upon the public do
main, or open range, or which may 
run or stray at large or upon the 
public domain or open range, unless 
such artificial brand or mark has 
been recorded or re-recorded as pro
vided by law, in the office of the 
general recorder of marks and 
brands, in the name of such person, 
firm, or corporation, within the pe
riod of ten years immediately pre
ceding such branding or marking." 

In view of the statute, which is clear, 
we are compeUed to advise that in our 
opinion it is unlawful to use "tatoo 
marks" on domestic animals or live
stock running at large, or upon the 
public domain, or open range, or which 
may run or stray at large upon the 
public domain or open range, unless 
such mark is recorded in the office of 
the general recorder of marks and 
brands of the State of Montana, as 
provided in this section. 

Opinion No. 144. 

Teachers' Retirement System-Mem
bers, Federal Funds, Earnable 

Compensation. 

HELD: l. Compensation p aid 
members of the Teachers' Retirement 
System by the Federal Government 
as part of their salary, must be ex
cluded in determining the member's 
earnable compensation. 

2. If the inability to coUect 5% of 
the teacher's salary consisting partly 
of Federal Funds injures other mem-

bers, the board may in its discretion 
exclude such persons from member
ship. 

September 29, 1939. 

Mr. Ray N. Shannon 
Chairman of the Board 
Teachers' Retirement System 
State Capitol Building 
Helena, Montana 

My Dear Mr. Shannon: 

You have submitted the question as 
to whether or not funds of the federal 
government paid faculty members of 
the state college must be considered 
in computing the total compensation 
of a teacher. Generally such funds are 
deposited with the state auditor and 
dispensed by that office. 

Federal funds when appropriated are 
earmarked for particular purposes. The 
federal government has made no pro
vision for the diversion of a portion 
of such funds to meet payments pro
vided for by the Teachers' Retirement 
Act. Paragraph (a), Section 8, Chap
ter 87, Laws of 1937, directs each em
ployer to deduct from each and every 
payroll an amount equal to 5 per 
centum of the member:s earnable com
pensation. An employer means the 
State of Montana or the board of 
school trustees of a school district, "or 
other agency of and within the state 
by which the teacher is paid." (Para
graph (3), Section 1, Chapter 215, 
Laws of 1939.) If the inability to col
lect 5 per cent of the federal funds 
injures or prejudices the other mem
bers of the System, the retirement 
board may in its discretion deny those 
persons whose salaries are partly paid 
from federal funds the right to become 
members. (Paragraph (2), Section 4, 
Chapter 215, Laws of 1939.) 

Opinion No. 145. 

Counties-Tax Deed Lands
Crops, Ownership of. 

HELD: l. Annual crops grown 
on lands acquired by the county 
through tax deed, if severed before 
purchase, are personal property be
longing to the county. 

2. The owner and taxpayer may re
purchase his property from the coun
ty, at any time before the sale for the 
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amount for which the property was 
actually sold, by paying for the same 
in cash or on terms. 

3. The owner must purchase the 
entire tract described in the tax deed. 

Mr. J. B. McKenna 
County Attorney 
Lewistown, Montana 

October 4, 1939. 

My Dear Mr. McKenna: 

You have submitted the following 
questions for my opinion: 

Should the county or the former 
owner and taxpayer receive the har
vested crops raised on lands purchased 
or "redeemed" under the provisions of 
Section 2235, R. C. M., 1935, as amend
ed by Chapter 181, Laws of 1939? 
Where lands have been purchased or 
"redeemed" by the former owner and 
taxpayer under the provisions of Chap
ter 181, what are the powers of the 
board of county commissioners in re
lation to entering into an installment 
contract? What right or title has the 
former owner to crops grown upon the 
land and harvested prior to entering 
into a contract of purchase? Has the 

, county the right to sell only a por
tion of the land to the former owner 
and taxpayer or must the entire tract 
be sold? 

When the county received the tax 
deed its title was absolute (Section 
2215.9, R. C. M., 1935, as amended by 
Chapter 63, Laws of 1937). The orig
inal owner and taxpayer had no right 
or interest in and to the land, except 
the right to repurchase as provided for 
under Chapter 181. Annual crops con
stitute personal property (Morton v. 
Union Central Life Insurance Co., 80 
Mont. 593). Particularly is this true 
when the crop is severed (Sec. 6761). 
Inasmuch as the annual crop, severed 
or otherwise. constitutes personal 
property and is grown upon land the 
title of which is in the county, it fol
lows that the taxpayer and original 
owner who repurchases his property 
is without any right or interest in and 
to the annual crop severed or harvest
ed prior to the execution of the con
tract to repurchase. 

Chapter 181 provides that the tax
payer may repurchase his property by 
paying the amount for which the 
county purchased the same. Such pay
ment may be effectuated by an in-

stallment contract with annual pay
ments, as provided in Section 4465.9. 
Section 4465.9 provides that the sale 
shall be for cash or on such terms as 
the board of county commissioners 
may approve, provided that at least 
20 per cent of the purchase price shall 
be paid in cash. The discretionary 
powers vested in the board of county 
commissioners by Sec. 4465.9 refer 
and apply to a person who purchases 
the property in a capacity other than 
that of an original owner and tax
payer. The right of the former owner 
to repurchase his property by paying 
the amount for which it was sold to 
the county and making the payments 
upon the installment plan is in effect 
tantamount to a redemption, (Leonard 
v. Western, et aI., 74 Mont. 513). Re
demption statutes must be liberally 
construed with the end in view of per
mitting the original home owner to 
reclaim his property and replacing the 
land upon the taxrolls. (State ex reI. 
Bell v. McCullough, 85 Mont. 435). If 
a repurchase is made, whether or not 
the same shall be in cash or install
ment terms is a discretionary matter 
for the taxpayer and not the board of 
county commissioners. If the taxpay
er elects to enter into an installment 
contract the terms shall be as provid
ed for in Section 4465.9. 

The right of the original owner and 
taxpayer to repurchase his property 
after sale to the county is a right ad
ditional and dissimilar to the right of 
purchase by a stranger. Chapter 181 
provides that the taxpayer and for
mer owner may repurchase such prop
erty by payment of the full amount 
of taxes for which the property was 
sold. By virtue of the express provi
sions of Chapter 181, a repurchase by 
the former owner and taxpayer of his 
lands must include the whole of said 
property sold to the county as evi
denced by the tax deed and for the fun 
amount for which it was sold. 

Opinion No. 146. 

Tax Deed Land-Repurchase. 

HELD: The owner of property 
sold to the county for delinquent taxes 
may repurchase the same by paying 
the amount for which the property was 
actually sold to the county. 
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