OPINIO~S OF THE ATTORNEY

Opinion No. 142.
Schools and School Districts-High
Schools-Vocational Educational
Funds-Budget.
HELD: 1. Fed era I Vocational
Funds granted to High Schools need
not be budgeted.
2. The State Examiner may make
suitable regulations safeguarding the
expenditure of such funds.
September 27, 1939.
:Miss Ruth Reardon
State Superintendent of Public
Instruction
State Capitol Building
Helena, Montana
My Dear Miss Reardon:
You have submitted the question as
to whether or not federal vocational
high school funds received by the high
school district must be budgeted for
under the general high school budget
laws.
The preparation and adoption of the
high school budget requires expenditures to balance revenues. The principal income of the high school consists
of revenue derived from the special
levy provided for by Section 1263.11.
The principal expenditures are made
from such income. The county superintendent's estimate of revenue as provided for in Section 1263.3 and the
preliminary and final high school
budget contemplate a systematic estimation of revenues and not merely a
haphazard guess. Estimations of income based upon tax levies, subject to
a slight variation because of changes
in valuation and amounts of tax delinquencies, are generally accurate.
The amount of the levy circumscribed
by law is under the control of the district and county officers. The federal
government exercises its exclusive
sovereignty when and if it makes a
grant. for vocational education purnoses. The time when the federal government makes its appropriation, and
the amount of the appropriation, is
uncertain, indefinite, and contingent.
An attempt to budget such funds
would be inaccurate, misleading, or
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impossible. Some of the funds would
be received after the final adoption of
the budget and could not be expended
during the current year because such
funds had not been budgeted. ~iost of
the federal funds are earmarked by the
federal government for expenditures
for specific purposes; hence there can
be no object in budgeting for the
same. Generally, our high school
budget laws relate to revenues received and expended from tax levies
or sources which are under the control
and jurisdiction of the district or county officials.
\Vhile funds appropriated by the
federal government for the high
schools for vocatonal education need
not be budgeted for, yet in order to
safeguard the proper expenditure and
protect against possible abuse the state
examiner, under authority of subsection 2 of Section 210, R. C. M., 1935.
may prescribe the general methods and
details of accounting for the receipt
and disbursement of such funds.
Opinion No. 143.
Livestock Commission - Marks and
Brands-Tatoo MarksRecording.
HELD: It is unlawful to use tatoo
marks on domestic animals or livestock running at large or upon the
public domain or open range or which
may run or stray at large or upon the
public domain or open range unless
such tatoo mark has been recorded as
provided 111 Section 3301, R. C. M.,
1935.
September 29, 1939.
Mr. Paul Raftery
Secretary. Livestock Commission
The Capitol
Dear Mr. Raftery:
You have submitted the following:
"Attached is literature which is being circulated in the state of Montana
by the American Poultry and Livestock Marking Association.
"This Association is soliciting memberships in the state of Montana.
These memberships are for life, and
the membership fee is $10.50. The as-
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sociation assigns a tatoo mark to be
used on everything from checks, books,
dogs, to and including, horses and cattle. They furnish their members with
an instrument for applying the tatoo,
a bottle of dye, and guarantee to furnish a copy of tatoo marks assigned
to members to aU sheriffs in the United States. * * *
"Will you please give me your opinion as to whether or not the use of
tatoo marks described in the enclosed
literature is a violation of this law."

bers, the board may in its discretion
exclude such persons from membership.

Section 3301, R. C. M., 1935 provides:
"It shall be unlawful for any person, firm, or corporation to artificially brand or mark, or cause to be
artificially branded or marked, any
domestic animal or livestock, running at large, or upon the public domain, or open range, or which may
run or stray at large or upon the
public domain or open range, unless
such artificial brand or mark has
been recorded or re-recorded as provided by law, in the office of the
general recorder of marks and
brands, in the name of such person,
firm, or corporation, within the period of ten years immediately preceding such branding or marking."

You have submitted the question as
to whether or not funds of the federal
government paid faculty members of
the state college must be considered
in computing the total compensation
of a teacher. Generally such funds are
deposited with the state auditor and
dispensed by that office.
Federal funds when appropriated are
earmarked for particular purposes. The
federal government has made no provision for the diversion of a portion
of such funds to meet payments provided for by the Teachers' Retirement
Act. Paragraph (a), Section 8, Chapter 87, Laws of 1937, directs each employer to deduct from each and every
payroll an amount equal to 5 per
centum of the member:s earnable compensation.
An employer means the
State of Montana or the board of
school trustees of a school district, "or
other agency of and within the state
by which the teacher is paid." (Paragraph (3), Section 1, Chapter 215,
Laws of 1939.) If the inability to collect 5 per cent of the federal funds
injures or prejudices the other members of the System, the retirement
board may in its discretion deny those
persons whose salaries are partly paid
from federal funds the right to become
members. (Paragraph (2), Section 4,
Chapter 215, Laws of 1939.)

In view of the statute, which is clear,
we are compeUed to advise that in our
opinion it is unlawful to use "tatoo
marks" on domestic animals or livestock running at large, or upon the
public domain, or open range, or which
may run or stray at large upon the
public domain or open range, unless
such mark is recorded in the office of
the general recorder of marks and
brands of the State of Montana, as
provided in this section.
Opinion No. 144.
Teachers' Retirement System-Members, Federal Funds, Earnable
Compensation.
HELD: l.
Compensation p aid
members of the Teachers' Retirement
System by the Federal Government
as part of their salary, must be excluded in determining the member's
earnable compensation.
2. If the inability to coUect 5% of
the teacher's salary consisting partly
of Federal Funds injures other mem-

September 29, 1939.
Mr. Ray N. Shannon
Chairman of the Board
Teachers' Retirement System
State Capitol Building
Helena, Montana
My Dear Mr. Shannon:

Opinion No. 145.
Counties-Tax Deed LandsCrops, Ownership of.
HELD: l. Annual crops grown
on lands acquired by the county
through tax deed, if severed before
purchase, are personal property belonging to the county.
2. The owner and taxpayer may repurchase his property from the county, at any time before the sale for the

