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tion of Section One of Article Thir­
teen of the Constitution of the State of 
Montana relating' to gifts, grants and 
donations ?" 

Section I, Article XIII of the Mon­
tana Constitution reads: 

"Neither the state, nor any county, 
city, town, municipality, nOr other 
subdivision of the state shall ever 
give or loan its credit in aid of, or 
make any donation or grant, by 
subsidy or otherwise, to any individ­
ual, association or corporation, or be­
come a subscriber to, or a sharehold­
er in, any company or corporation, 
or a joint owner with any person, 
company or corporation, except as 
to such ownership as may accrue to 
the state by operation or provision 
of law." 

The platting by a county of a tract 
of land into lots, blocks, streets and al­
leys, thereby dedicating a part thereof 
for streets and alleys is not in my 
opinion prohibited by said Section I, 
Article XIII for the reason that it does 
not constitute a "grant * * * to any 
individual, association or corporaton." 
It is rather a grant to the public for 
the public use and the fee is vested in 
the public. (Hershfield v. Rocky Mt. 
Bell Tel. Co., 12 Mont. 102, 115, 29 
Pac. 883.) As was said in State ex reI. 
Cryderman v. Wi enrich, et aI., 54 
Mont. 390, 397, 398, 170 Pac. 942, 
"* * * the origin and purpose of the 
restrictions in Section 1, Article XIII, 
are well known. They arose in a time 
when the evils of public aid to rail­
roads were notorious; they were in­
tended to prevent the extension of 
such aid to either individuals or cor­
porations for the purpose of fostering 
business enterprises, whether of a 
semi-public or private nature." Such 
dedication of land for streets and al­
leys is not a violation of either .the 
letter or the purpose of the constItu­
tion. 

Opinion No. 126. 

Rural Improvements-Lighting 
System-Payments. 

HELD: Section 4586. R. C. M .. 
1935 permits payment of the cost of 
construction of a lighting plant in 

equal payments with interest levies re­
duced each year rather than payment 
on the amortization plan. 

Mr. S. L. Kleve 
Chief Examiner 

August 28, 1939. 

State Capitol Building 
Helena, Montana 

Dear Mr. Kleve: 

You have submitted the question 
(1) as to how the assessments should 
be figured under Section 4586, R. C. M .. 
1935, to defray the cost of construct­
ing a rural lighting district in Absa­
rokee, and (2) whether improvements 
should be included in apportioning the 
cost. 

Section 4586 provides: 

"* * * * The payment of the 
assessment to defray the cost of 
constructing any improvements in 
special improvement districts may be 
spread over a term of not to exceed 
ten years, payment to be made in 
annual installments." 

The statute is not too clear and an) 
interpretation one may place upon it is 
open to argument. I am inclined to the 
view, however, that since no mention 
is made of amortization and ".the cost 
of construction" is to be spread over 
a period of ten years in equal install­
ments, that the legislature had in mind 
the original cost as being the cost of 
construction and that such cost may be 
divided into ten equal payments and 
the interest levies reduced each year. 

As to your second question, I refer 
you to Volume 17, Opinions of the At­
torney General, Nos. 95, 113. Unless 
the courts have held otherwise we see 
no reason for departing from the views 
there expressed. 

Opinion No. 127. 

County Treasurer. 

HELD: A county treasurer must 
issue his official receipt in triplicate for 
money collected by him, one copy to 
be delivered to the party paying the 
money. one copy delivered to the coun­
ty clerk. and the third copy retained 
by him. 
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Mrs. S. L. Kleve 
Chief Examiner 

August 31, 1939. 

State Capitol Building 
Helena, Montana 

Dear Mr. Kleve: 

You have asked, 
"Is it permissible for a county treas­

urer to make collections for and on 
behalf of a county without issuing his 
or her official receipt therefor?" 

Section 4751, Revised Codes of Mon­
tana, 1935 is as follows: 

"When any money is paid to the 
county treasurer, he must issue a re­
ceipt for such money in triplicate, 
the original of which shall be deliv­
ered to the person paying the same, 
the duplicate of which shall be de­
livered to the county clerk and the 
triplicate shall be retained in his of­
fice." 

All moneys paid to the county treas­
urer for debts owed the county are 
paid to him in his official capacity and 
he must issue an official receipt there­
for. 

Opinion No. 128. 

Teachers' Retirement-Teacher, De­
fined, Qualificaton for Uni­

versity Employee. 

HELD: 1. A person employed by 
the State University and performing 
duties required of the administrative, 
instructional or scientific staffs, is eli­
gible for membership in the teacher's 
retirement system. 

2. Actual or exclusive teaching is 
not a pre-requisite qualification for 
membership. 

September 6th, 1939. 
Mr. Ray N. Shannon, Chairman 
Board of Teachers' Retirement Sys­

tem 
Helena, Montana 

Dear Mr. Shannon: 

The question has arisen as to whether 
or not a person possessed of the 
following qualificatons is entitled to 
become a member of the Teachers' 
Retirement System: The applicant is 

Acting Dean of Women at the Mon­
tana State University. Her duties re­
quire her to perform general supervi­
sion over women students such as 
counseling and advising them in the 
selection and changing of courses, aca­
demic requirements, living conditions, 
social life, moral questions, and simi­
lar matters. She advises with the Pres­
ident and faculty and serves on such 
committees as curriculum, scholastic 
and admission, and performs many 
other similar and general duties per­
taining to the welfare of the students 
and the University. 

Paragraph (C) of Section 4, Chap­
ter 215, Laws of 1939, provides that 
persons who become teachers or re­
enter the teaching service in the Uni­
versity of 1\1 ontana on or after the 
1st day of September, 1939, shall be­
come members of the Retirement Sys­
tem. 

Paragraph (4) of Section 1 of said 
Chapter, defines the word teacher as 
used in the Act in its relaitonship to 
the teachers at the State University as 
"any administrative officer or member 
of the instructional or scientific staff 
of the University of Montana; provid­
ed that no person shall be deemed a 
teacher within the meaning of this act 
who is not so employed for full time 
outside vacation periods." 

Inasmuch as the applicant is a mem­
ber of the administrative, instructional 
or scientific staffs of the University of 
Montana, and performs duties re­
quired of such staffs, assuming she 
possesses the other qualificatons re­
quired by law, she becomes a member 
of the Teachers' Retirement System. 
The mere fact that her duties are not 
exclusively those of teaching is imma­
terial. 

The statute requires only that she 
be a member of the administrative, in­
structional or scientific staffs of the 
University of Montana. 

Opinion No. 129. 

Public Welfare-Ward Indians De­
fined-County Board to Take Ap­
plicatons-State Funds Liable for 
Assistance Paid to Ward Indians. 

HELD: 1. "Ward Indians" as de-
fined by Section 3, Chapter 129, Laws, 

cu1046
Text Box

cu1046
Text Box




